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Attorneys for Cross-Complainants

SURLAND LLC, a California limited liability company
SURLAND COMMUNITIES, LLC, a California
limited liability company, and ELLIS VILLAGE, LLC,
a California limited liability company

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN JOAQUIN

CITY OF TRACY, a municipal corporation, Case No. STK-CV-UBC-2024-0002338

Plaintiff, CROSS-COMPLAINT FOR:
V. 1) BREACH OF CONTRACT
2) QUANTUM MERUIT
California hmited ibilty Company and | 2) UNJUSTENRICHMENT
DOES 1 through 20, inclusive, )
5) DECLARATORY AND INJUNCTIVE
Defendants. RELIEF
6) QUIET TITLE
7) CONSTRUCTIVE TRUST

. e 8) SLANDER OF TITLE
SURLAND LLC, a California limited
liability company; SURLAND 9) CANCELLATION OF WRITTEN

COMMUNITIES, LLC, a California limited INSTRUMENT PURSUANT TO CAL. CIV.

liability company; and ELLIS VILLAGE, CODE SEC. 3412
LLC, a California limited liability company,
‘ Action Filed: February 26, 2024
Cross-Complainants, Trial Date: None Set

V.

CITY OF TRACY: CITY COUNCIL OF THE
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CITY OF TRACY and ROES 1 through 100,
inclusive,

Cross-Defendants.

Cross-Complainants Surland Communities, Surland LLC, Surland Communities,
LLC, and Ellis Village, LL.C, upon information and belief, alleges as follows:
THE PARTIES

A. Cross-Complainants.

I. Cross-Complainant SURLAND LLC (“Surland LL.C”) is a limited liability
company, duly organized and existing under the laws of the State of California, with its principal
place of business located in the City of Tracy, California.

2. Cross-Complainant SURLAND COMMUNITIES, LLC (“Surland
Communities™) is a limited liability company, duly organized and existing under the laws of the
State of California, with its principal place of business located in the City of Tracy, California.

3. Cross-Complainant ELLIS VILLAGE, LLC (“Ellis Village”) is a limited
liability company, duly organized and existing under the laws of the State of California, with its
principal place of business located in the City of Tracy, California. Ellis Village has an ownership
interest in and is the developer of certain real property located within the current sphere of
influence of the City of Tracy as described below.

4. Collectively, Surland LLC and Surland Communities are referred to herein

as “Surland” or “Cross-Complaints”.

B. Cross-Defendants.

5. Cross-Defendant CITY OF TRACY (the “City”) is, and at all relevant times
was, a general law city duly organized and existing under and pursuant to the laws of the State of
California.

6. Cross-Defendant THE CITY COUNCIL OF THE CITY OF TRACY (the
“City Council”) is, and at all relevant times was, the duly organized legislative body of the City
existing under and by virtue of the laws of the State of California. The City Council is, and at all

relevant times was, the local legislative body charged with and responsible for enacting and
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amending legislation governing land use within the City’s boundaries, as well as carrying out and
performing other quasi-adjudicatory and administrative functions subject to, and in a manner
complying with, all applicable federal, state, and local laws. (The City and the City Council are

collectively referred to herein as “Cross-Defendants™.)

7. Surland does not know the true names or capacities of the cross-defendants
sued herein as ROES 1 through 100, inclusive. Surland is informed and believes, and based
thereon alleges, that each of the cross-defendants designated as a ROE cross-defendant is
responsible in some manner for the acts and/or omissions hereinafter set forth by reason of which
each ROE cross-defendant is liable to Surland for the relief prayed for herein. Surland will seek
leave of court to amend this complaint to allege such true names and capacities as soon as they are
ascertained. Surland is further informed and believes, and based thereon alleges, that at all times
herein mentioned each of these fictitiously named cross-defendants was the principal, agent,
employee, or heir of other fictitiously named and/or actually named cross-defendants, and acting
as either such principal or within the course and scope of such employment or agency, took some
part in the acts or omissions hereinafter set forth, by reason of which each fictitiously named
cross-defendant is liable to Surland for the relief prayed for herein.

8. At all relevant times the cross-defendants, including ROE cross-defendants,
were acting as partners, agents, servants, employees, alter egos, successors or predecessors-in-
interest, contractors of others of the cross-defendants, and were acting in the course and scope of
such relationship, with the knowledge, express or implied, of each such other named cross-
defendant.

JURISDICTION AND VENUE

9. Venue is proper in the Superior Court of the State of California for the
County of San Joaquin because: (a) Cross-Defendants are located in San Joaquin County; (b) the
actions that are the subject of this Complaint were taken by Cross-Defendants in San Joaquin

County; and (c) the property that is the subject of this lawsuit is located in San Joaquin County.
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FACTUAL ALLEGATIONS

The Development Agreement between Surland and the City

10.  This lawsuit arises from the City’s breaches and other wrongful actions with

respect to Surland’s contractual and property rights under certain agreements with the City, as
more specifically described below.

11. A development agreement is a legislatively approved contract between a
property owner and/or developer and a local government which sets forth the parties’ respective
obligations, as well as the standards and conditions, that will govern the development of certain
property subject to the agreement. (See, Govt. Code §§ 65804-65869.5). A development
agreement is intended to provide mutual, respective assurances to the parties, including an
assurance to the developer that upon approval of the project, the developer may proceed in
accordance with existing policies, rules, and regulations and that said policies, rules, and
regulations will not become modified or altered during the pendency of the project.

12. In January 2009, the City Council adopted Ordinance 1131, approving a
Development Agreement with Surland (the “Original DA”). Shortly thereafter, the City and
Surland executed and entered into the Original DA.

13. Following litigation not relevant to this Complaint, the Original DA was
found to be invalid, and as a result, on or about April 8, 2013, Surland Communities and the City

entered into an “Amended and Restated Development Agreement” (“Development Agreement” or

“2013 DA”) for the 321-acre Ellis Specific Plan Area in Tracy, California which replaced the
Original DA. At the time the City and Surland entered into the 2013 DA, Surland owned or had an
enforceable right to purchase all of the property in the Ellis Specific Plan Area and therefore, all of
the real property subject to the 2013 DA. A true and correct copy of the 2013 DA is attached
hereto as Exhibit 1.

14. As set forth in the 2013 DA, “[t]he establishment of a family-oriented swim
center is one of the City’s priorities, has been contemplated for years, and is overwhelmingly
supported by the Tracy community. Yet City funding for such an effort is lacking.” (2013 DA,

C.) As a result, Surland “a local developer with a long track record of award-winning development
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in the City” proposed, and the City agreed, that in consideration for Surland being eligible for a set
number of Residential Growth Allotments, Surland would provide the City extensive community
benefits, including the dedication of 16 acres of land (at no cost to the City) and payment of $10
million towards the construction of an aquatic swim center. (Id.)

15.  Surland and the City subsequently entered into the First Amendment to the

2013 DA (the “First Amendment”) which was approved by Ordinance 1194. The First

Amendment extended the deadline for Surland to make a payment for developing the swim center
and for the City to accept the land dedication for this swim center. (First Amendment, § B.) A true
and correct copy of the First Amendment is attached hereto as Exhibit 2.

16. On or about May 3, 2018, the City and Surland Communities entered into a
“Second Amendment to Amended and Restated Development Agreement” (“Second
Amendment”), approved by Ordnance 1253, which made certain further amendments to the
Development Agreement. The Second Amendment replaced several sections of the 2013 DA,
including Section 1.07. Under the Second Amendment, Section 1.07(b)(ii) and (h), as amended,
described the circumstances and procedures under which Surland could propose, and the City
could consider (but was not required to approve) amending the legal description of the property
subject to the 2013 DA to include property that Surland acquired after the 2013 DA’s approval
and execution. A true and correct copy of the Second Amendment is attached hereto as Exhibit 3.

17.  The Second Amended DA was later invalidated by judicial action via writ
of mandate on the grounds that, inter alia, the procedure set forth in Sections 1.07(b)(ii) and (h)
was not permissible under Government Code section 65865 because it purported to allow property
to be added to the 2013 DA which Surland did not own. As a result, the City was ordered to set
aside, rescind, and vacate the Second Amendment and Ordinance No. 1253 adopting it (Case No.
STK-CV-UWM-2018-5531, upheld on appeal, Third District Case No. C093383 (unpublished).)
A Return of the Writ was lodged with the Trial Court and the Writ dissolved. As a consequence,

the operative agreement is the 2013 DA, as amended by the First Amendment.

SURL-99999\2909494. 1 -5-
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The Reimbursement Agsreement

18. On or about November 27, 2018, the City and Surland, LLC entered into a

Master Program Improvements Credit and Reimbursement Agreement (“Reimbursement

Agreement”) by which Surland was to be reimbursed for the installation and construction of
public improvements that it was not otherwise obligated or required to provide under the 2013
DA. A true and correct copy of the Reimbursement Agreement is attached hereto as Exhibit 4.
The City directed and controlled the City process leading to the City’s approval of the
Reimbursement Agreement.

19.  Although the Reimbursement Agreement was entered into after the City and
Surland entered into the Second Amendment, negotiations and discussions regarding the
Reimbursement Agreement predate the Second Amendment and were independent of the Second
Amendment process. Additionally, reimbursement obligations under the Reimbursement
Agreement are separate and distinct from those set forth in the Second Amendment. The Writ of
Mandate invalidating the Second Amendment did not invalidate or otherwise address the
Reimbursement Agreement. Furthermore, the Petition for Writ of Mandate did not present a cause
of action or otherwise mention the Reimbursement Agreement.

20. Despite the fact that the Reimbursement Agreement is separate and distinct
from the Second Amendment, and despite the fact the City and Surland began negotiating the
terms of the Reimbursement Agreement well in advance of the Second Amendment, and despite
the fact that there has been no judicial or other action invalidating the Reimbursement Agreement,
the City asserts invalidating the Second Amendment also requires invalidation of the
Reimbursement Agreement.

21.  The City has also, and in addition, taken the position that the
Reimbursement Agreement was not properly authorized by the City Council, notwithstanding the
fact that it was signed by the City Manager, approved as to form by the City Attorney, and attested
by the City Clerk. Also, the City and not Surland, directed and controlled the procedure to

approve and execute the Reimbursement Agreement. Surland is informed and believes, and on that
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basis alleges, that the City’s custom and practice is to enter into such agreements without formal
action of the City Council, which action is not legally required.

22. In correspondence dated February 9, 2023, and March 27, 2023, the City set
forth its position to Surland that, for the reasons described in paragraphs 20 and 21 above, the
Reimbursement Agreement is null and void and that Surland is not entitled to reimbursement for
the substantial sums it had expended under the auspices of that agreement. The City has not taken
any formal effort to rescind the Reimbursement Agreement and the time for performance under
the Reimbursement Agreement has not yet ripened. Thus, the City is engaged in an ongoing
anticipatory repudiation of the Reimbursement Agreement, the City’s performance under which is
not yet due.

23.  Surland has expended substantial sums in constructing public improvements
that it was not otherwise obligated or required to provide in reliance on the validity and
enforceability of the Reimbursement Agreement and the City’s representations that Surland would
be credited those amounts in fee reimbursements. The City approved construction drawings and
designs for the public improvements, inspected the construction of the public improvements to
assure the improvements were constructed in accordance with the City approved construction
drawings and designs, and then accepted the improvements as public improvements. These public
improvements are in use for the benefit of the general public today.

24.  The City has been unjustly enriched by the extensive public improvements
Surland installed at its own expense in reliance on the Reimbursement Agreement.

25.  The City has also engaged in an ongoing repudiation of its agreement with
Surland that amounts expended by Surland to design an aquatic center for the City would count
against Surland’s $10 million contribution as called for in the Second Amended DA. Surland
expended more than $1.3 million on design and related costs for the aquatic center, in reasonable
reliance on its agreement with the City, costs it would not have incurred had it the City not agreed
upon the amended swim center obligations as set forth in the Second Amended DA. Surland
expended sums in reliance on the City’s assurance that it would be reimbursed for these expenses,

as well as the City’s review and approval of its expenditures for the aquatic center design as they
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were incurred. Surland operated as a project manager at no cost to the City, and at the instruction
of the City, reimbursed consultants and vendors in reliance on the City reimbursing Surland for
making these payments.

The Irrevocable Offer of Dedication of Fee Interest

26. Pursuant to the Second Amendment, in or about January of 2021, Surland
provided the City with a signed and notarized form Irrevocable Offer of Dedication of Fee Interest
(“IOD”) offering to dedicate a piece of real property for the public purpose of community park
land for an aquatic water park more particularly described in Exhibit 5 attached hereto and
incorporated herein by this reference (“10D Property”).

27. Under the Development Agreement, the City previously had until
September 15, 2015, to accept a dedication from Surland for the aquatic water park, which the
City failed to do. Thereafter, the parties entered into an agreement which required the City to
accept this dedication on or before May 8, 2019, which again, the City failed to do. Due to the
City’s failure to timely accept the two prior IODs, the City no longer had a mechanism to secure
the land for the aquatic water park. The City therefore raised the need for a new 10D during the
parties’ ongoing discussions regarding Surland’s duty to design and construct the aquatic water
park as required by the Second Amendment.

28. For example, on September 14, 2020 (before the Second Amendment was
found to be invalid), the City Attorney submitted an email to Surland’s counsel which set forth
eight (8) procedures that the City maintained Surland was obligated to comply with in order to
continue proceeding with the Aquatic Center project under the Second Amendment. One of these
procedures was to execute a new [OD for the aquatic park.

29.  Indeed, because Surland had completed its obligations under the 2013 DA
and the City had allowed the two prior IODs to lapse, the Second Amendment was the only
remaining vehicle for the City to compel this offer of dedication.

30.  The IOD submitted by Surland in January of 2021 included a certification
for the City to countersign, indicating its immediate acceptance of the IOD. The certification was

already signed and notarized by Surland when it was presented to the City. Specifically, the
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Certification sent by Surland to the City stated, in relevant part: “This is to certify that the interest
in real property conveyed by this Irrevocable Offer of Dedication (IOD) is hereby accepted at this
time by the undersigned City Clerk of the City of Tracy...” This was a material term of the IOD
because recording the IOD prior to acceptance by the City would burden Surland with owning the
IOD Property without being able to fully enjoy the benefits of title to that property. Indeed, absent
acceptance prior to recordation consistent with the express terms of the 10D, the City could later
accept it and thus divest Surland of title, while in the interim Surland was obligated to maintain,
insure, and pay taxes on the IOD Property. Surland was left with none of the benefits but all of
the burden of property ownership.

31.  Upon information and belief, the City unilaterally altered the Cettification
without Surland’s knowledge or consent, and contrary to the express terms of the IOD, to state
that the IOD “is hereby not accepted at this time by the undersigned City Clerk of the City of
Tracy...” (emphasis added.) The City Clerk signed the altered certification on or about January
28, 2021, and the City wrongfully recorded the IOD the same day. A true and correct copy of the
IOD as altered by the City is attached hereto as Exhibit 6.

32.  Had the City desired to not immediately accept the IOD, the proper course
would have been to ask Surland for a new IOD that allowed the City to not accept it immediately,
rather than to substantively alter a document that had already been signed and notarized as the
10D was.

33.  On or about July 5, 2023, over two years later, the City wrongfully accepted
the improperly modified IOD over Surland’s objections that the certification on the IOD had been
improperly and unilaterally modified, and was void ab initio. At the time the City improperly
accepted the modified IOD, the City was acting under the advice and guidance of City Attorney
Bijal Patel who was not licensed to practice law because she had been suspended by the State Bar.
Despite this demand, the City has failed and refused to acknowledge the wrongful recordation and
later acceptance of the IOD, or take actions to return legal title to the property described therein to

Surland.

SURL-99999\2909494.1 -0-
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34.  Given the City’s position that the Second Amendment and all actions taken
pursuant to it are void ab initio, and because the IOD was submitted to the City pursuant to the
Second Amendment, the IOD should also be considered void ab initio. Instead, the City is
attempting to selectively and inconsistently enforce certain agreements to the exclusion of others
on the grounds that the agreement(s) in question arise under and/or were entered into pursuant to
the Second Amendment. In so doing, the City has damaged and will continue to damage Surland
in an amount to be proven at trial.

Compliance with Procedural Requirements

35. Surland has performed all conditions precedent to initiating this lawsuit
against Cross-Defendants.

36. On or about December 20, 2023, Surland presented the City with a Claim
for Damages pursuant to Government Code section 910, the Government Tort Claims Act (the
“Claim”), which sought damages arising from the City’s repudiation and anticipatory breach of the
Reimbursement Agreement between Surland and the City as well as the City’s unlawful
acceptance of the IOD which the City unilaterally modified without Surland’s knowledge or
consent before recording it with the County. The City rejected the Claim by letter dated January
24, 2024.

FIRST CAUSE OF ACTION

(Breach of Contract against All Cross-Defendants and ROES 1-100)

37. Surland realleges and incorporates herein by this reference each and every
allegation in the foregoing paragraphs, as though fully set forth herein.

38. On or about November 27, 2018, the City and Surland, LLC entered into
the Reimbursement Agreement by which Surland was to be reimbursed for installing and
constructing public improvements that it was not otherwise obligated or required to provide.

39.  Although the Reimbursement Agreement was entered into after the City and
Surland entered into the Second Amendment, negotiations and discussions regarding the

Reimbursement Agreement predate the Second Amendment and were independent of the Second
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Amendment process. Additionally, reimbursement obligations under the Reimbursement
Agreement are separate and distinct from those set forth in the Second Amendment.

40.  Despite the fact that the Reimbursement Agreement is separate and distinct
from the Second Amendment, and despite the fact that the City and Surland began negotiating the
terms of the Reimbursement Agreement well in advance of the Second Amendment, and despite
the fact that there has been no judicial or other action invalidating the Reimbursement Agreement,
the City has taken the position that the invalidation of the Second Amendment also requires
invalidation of the Reimbursement Agreement. The City has also taken the position that the
Reimbursement Agreement was not properly authorized by the City Council, notwithstanding the
fact that it was signed by the City Manager, approved as to form by the City Attorney, and attested
by the City Clerk.

41.  As of February 2023, the City has taken the position that the
Reimbursement Agreement is null and void and that Surland is not entitled to reimbursement for
the substantial sums it had expended in reliance on the validity and enforceability of that
agreement. The City has not taken any formal effort to rescind the Reimbursement Agreement and
the time for performance under the Reimbursement Agreement has not yet ripened. Thus, the City
is engaged in an ongoing anticipatory repudiation of the Reimbursement Agreement.

42.  Surland has expended substantial sums in constructing public improvements
that it was not otherwise obligated or required to provide in reliance on this agreement and the
City’s representations that Surland would be credited those amounts in fee reimbursements. To
the extent the City intends to not compensate Surland for those funds, it has breached the
Reimbursement Agreement.

WHEREFORE, Cross-Complainants pray for relief as set forth below.

SECOND CAUSE OF ACTION

(Quantum Meruit against All Cross-Defendants and ROES 1-25)

43.  Surland realleges and incorporates herein by this reference each and every

allegation in the foregoing paragraphs, as though fully set forth herein.

SURL-99999\2909494.1 -11-
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44.  Under the Reimbursement Agreement, Surland and the City had an express
agreement for Surland to design and construct certain public improvements Surland was not
required to install, and to be reimbursed by the City for those improvements. As part of this
process, Surland has expended substantial sums in constructing public improvements that it was
not otherwise obligated or required to provide in reliance on this agreement and the City’s
representations that Surland would be credited those amounts in fee reimbursements. Those
amounts will be established according to proof at trial.

45.  In addition, Surland has expended more than $1.3 million on design and
related costs for the aquatic center project in reliance on the City’s representations and assurance
that it would reimburse Surland for those expenses, all to the City’s benefit and Surland’s
detriment. Surland consulted the City throughout the design process for the aquatic center and the
City approved of Surland’s proceeding with that work.

46. At the time this work was performed, the cost for such work had a
reasonable value of approximately $1.3 million. The City is refusing to credit Surland for the
value of the design work on the aquatic center.

47.  Surland has made a demand upon Cross-Defendants for the sums past due
and owing but Cross-Defendants have failed and refused to pay such sums.

WHEREFORE, Cross-Complainants pray for relief as set forth below.

THIRD CAUSE OF ACTION

(Unjust Enrichment against All Cross-Defendants and ROES 1-100)

48. Surland realleges and incorporates herein by this reference each and every

allegation in the foregoing paragraphs, as though fully set forth herein.

49, As aresult of the actions and omissions described herein, Cross-Defendants
have been unjustly enriched. Said unjust enrichment includes, but is not limited to, any profits,
revenues, or other financial benefit or assets acquired as a result of Cross-Defendants’ attempt to
repudiate the Reimbursement Agreement. Cross-Defendants have been unjustly enriched in an

amount to be proven at trial.

SURL-99999\2909494.1 -12-
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50.  The unjust enrichment of Cross-Defendants comes at the expense, and to
the detriment, of Surland. It is unconscionable and unjust to allow Cross-Defendants to retain the
amount of their unjust enrichment, and it is equally unconscionable and unjust to allow Surland to
bear the burden of the losses caused by the actions and omissions of Cross-Defendants.

WHEREFORE, Cross-Complainants pray for relief as set forth below.

FOURTH CAUSE OF ACTION

(Inverse Condemnation against All Cross-Defendants and ROES 1-100)

51.  Surland realleges and incorporates herein by reference each and every
allegation in the foregoing paragraphs, as though fully set forth herein.

52. Ellis Village, at all relevant times, had an ownership interest in the IOD
Property.

53.  The City is, and at all relevant times was, a charter city duly organized and
existing under its charter, and pursuant to the laws of the State of California, which exercises land
use authority under its constitutional police power and also has the power of eminent domain.

54.  The City’s unilateral modification and subsequent recording and acceptance
of the IOD constitutes and will continue to constitute a taking by Cross-Defendants of Cross-
Complainants’ property rights.

55.  If Cross-Defendants’ unlawful action in modifying and recording the IOD is
not set aside, and legal title to the IOD Property returned, Cross-Complainants will further suffer a
permanent taking of their property.

56.  Asadirect and proximate result of the improper modification and recording
of the IOD, Cross-Complainants have suffered an unlawful and unconstitutional taking of their
property rights without just compensation, and will continue to suffer a variety of damages in
violation of Surland’s rights under the Fifth Amendment to the U.S. Constitution and Article I
Section 19 of the California State Constitution, including but not limited to, the diminution in
value of the IOD Property, loss of use of the IOD Property, loss of access to the IOD Property,
costs to independently examine and evaluate the damage caused by Cross-Defendants as a result

of the unilateral modification to the IOD, costs of legal counsel, and incidental expenses. (U.S.
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Const. amend. V; Cal. Const., art. I, § 19.) As a result, Surland is entitled to just compensation in
the form of monetary damages in an amount to be determined at trial.

57.  The above described damage to Cross-Complainants’ property was
proximately and substantially caused by Cross-Defendants due to their improper modification and
subsequent recording of the I0D.

58.  Inaddition, Cross-Defendants have taken Surland’s property in the form of
sums Surland expended in reasonable reliance on the Reimbursement Agreement in installing
public improvements Surland was not otherwise obligated to fund or install, as well as the City’s
agreement that design costs towards the aquatic center funded by Surland would be credited
against Surland’s $10 million obligation towards the center.

59.  Asadirect and proximate result of the City’s refusal to credit Surland for
the incurred sums, Cross-Complainants have suffered an unlawful and unconstitutional taking of
their property rights without just compensation, and will continue to suffer a variety of damages in
violation of Surland’s rights under the Fifth Amendment to the U.S. Constitution and Article [
Section 19 of the California State Constitution, including but not limited to funds it expended to
benefit the City as set forth above, costs of legal counsel, and incidental expenses. (U.S. Const.
amend. V; Cal. Const., art. I, § 19.) As a result, Surland is entitled to just compensation in the
form of monetary damages in an amount to be determined at trial.

60. To date, Surland has not received or been offered just, or any, compensation
on account of the above-described damage to its property.

61.  Surland has incurred and will continue to incur attorney, appraisal, and/or
expert fees for the prosecution of this action, which fees are recoverable under the authority of
Code of Civil Procedure section 1036.

WHEREFORE, Cross-Complainants pray for relief as set forth below.

FIFTH CAUSE OF ACTION

(Declaratory and Injunctive Relief Against All Cross-Defendants and ROES 1-100)

62. Surland realleges and incorporates herein by this reference each and every

allegation in the foregoing paragraphs, as though fully set forth herein.
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63.  An actual controversy has arisen and now exists between Surland and
Cross-Defendants concerning the accuracy, validity and sufficiency of the Reimbursement
Agreement and the parties’ rights and duties with respect thereto. As set forth more fully above,
Surland contends that Cross-Defendants, and each of them, have an obligation and duty to comply
with all terms of the Reimbursement Agreement, and that Cross-Defendants, and each of them,
have failed to do so.

64. Surland is informed and believes, and on that basis alleges, that Cross-
Defendants contend that the Reimbursement Agreement is null and void. Surland contends that
the Reimbursement Agreement remains valid and enforceable. Therefore, a judicial declaration as
to the legality and validity of the Reimbursement Agreement and all related actions is necessary
and appropriate to determine the respective rights and duties of the parties.

65.  An actual controversy has also arisen between Surland and the City
concerning the accuracy, validity, and sufficiency of the 10D submitted by Surland on January 21,
2021. Surland contends (i) that if the City has taken the position that all agreements entered into
and/or arising under the Second Amendment are void ab initio, this should also render the IOD
void ab initio as well, and further contends that (ii) the IOD is void and invalid because its terms
were unilaterally and without Surland’s consent changed by the City prior to recordation

66. Surland is informed and believes, and on that basis alleges, that Cross-
Defendants contend that the IOD is separate and distinct from the Second Amendment. Therefore,
a judicial declaration as to the legality and validity of the IOD and all related actions is necessary
and appropriate to determine the respective rights and duties of the parties.

67.  Additionally, absent immediate intervention by this Court, Surland will
suffer imminent and irreparable injury as a result of the City’s wrongful acceptance of the
improperly modified IOD including, but not limited to, the slander of Plaintiff Ellis Village’s title
to the IOD Property. Cross-Defendants by comparison, will suffer little or no harm if this Court
grants the relief requested herein. Indeed, Cross-Defendants will incur no new or additional

obligations, in that they will be required to do only what they are already obligated by law to do.
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68. Surland has no plain, speedy and adequate remedy in the ordinary course of
law, other than the relief sought herein. Therefore, Surland requests that this Court temporarily
and/or preliminarily and permanently enjoin the City from taking any action in furtherance of
implementation and enforcement of the IOD.

WHEREFORE, Cross-Complainants pray for relief as set forth below.

SIXTH CAUSE OF ACTION

(Quiet Title on Behalf of Ellis Village Against the City and ROES 1-100)

69. Surland realleges and incorporates herein by this reference each and every
allegation in the foregoing paragraphs, as though fully set forth herein.

70. Surland is informed and believes that prior to purporting to accept and
record the 10D as set forth above, someone at the City materially changed the document after it
had been signed and notarized in derogation of California law. Alternatively, the IOD is subject to
being set aside as arising from the Second Amendment under Cross-Defendants’ theory as to the
invalidation of that document.

71. As such, the IOD as altered is void ab initio and cannot convey good title to
the IOD Property. Accordingly, title to the IOD Property is properly held by Ellis Village and not
the City.

72.  Ellis Village seeks to quiet title against the City and Roes 1-100, and each
of them. The claims of the City and Roes 1-100 are without any validity and such Cross-
Defendants have no right, title, estate, lien, or interest whatsoever in the IOD Property.

73.  Ellis Village seeks to quiet title against the City and Roes 1-100, and each
of them, as of the date this complaint is filed.

WHEREFORE, Cross-Complainants pray for relief as set forth below.

SEVENTH CAUSE OF ACTION

(Constructive Trust on Behalf of Ellis Village Against the City and ROES 1-100)
74. Surland realleges and incorporates herein by this reference each and every

allegation in the foregoing paragraphs, as though fully set forth herein.
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75. Surland is informed and believes that prior to purporting to accept and
record the IOD as set forth above, someone at the City materially changed the document after it
had been signed and notarized in derogation of California law. Alternatively, the IOD is subject to
being set aside as arising from the Second Amendment under Cross-Defendants’ theory as to the
invalidation of that document.

76.  As such, the IOD as altered is void ab initio and cannot convey good title to
the IOD Property. Accordingly, beneficial title to the IOD Property is properly held by Ellis
Village and not the City.

| 77.  Despite Ellis Village’s repeated demands, Cross-Defendants, and each of
them, have failed and refused to correct and/or rescind the 10D.

78. Cross-Defendants’ refusal to correct and/or rescind the IOD was, and is,
wrongful, as Ellis Village is the rightful owner of the IOD Property.

79. By virtue of Cross-Defendants’ wrongful acts and Ellis Village’s rightful
ownership of the IOD Property, Cross-Defendants hold legal title to the IOD Property as
constructive trustees for the benefit of Ellis Village.

WHEREFORE, Cross-Complainants pray for relief as set forth below.

EIGHTH CAUSE OF ACTION

(Slander of Title on Behalf of Ellis Village Against the City and ROES 1-100)

80.  Surland realleges and incorporates herein by this reference each and every
allegation in the foregoing paragraphs, as though fully set forth herein.

81.  Surland is informed and believes that prior to purporting to accept and
record the IOD as set forth above, someone at the City materially changed the document after it
had been signed and notarized in derogation of California law. Alternatively, the IOD is subject to
being set aside as arising from the Second Amendment under Cross-Defendants’ theory as to the
invalidation of that document.

82.  As such, the [OD as altered is void ab initio and cannot convey good title to
the IOD Property. Accordingly, title to the IOD Property is properly held by Ellis Village and not

the City. Cross-Defendants have slandered, and continue to slander, Plaintiff Ellis Village’s title to
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the IOD Property in that they, and each of them, intentionally and without justification, claim an
interest in the IOD Property when in fact, they, and each of them, did not and do not have any
rights therein. In so doing, Cross-Defendants, and each of them, have cast doubt on Ellis Village’s
ownership of the IOD Property in reckless disregard of the truth or falsity as to whether Ellis
Village owns the IOD Property.

83.  Plaintiff Ellis Village has been damaged by the slander of title in that their
title to the IOD Property has been cast in doubt and the marketability, salability, and value has
been impaired.

84.  As the proximate result of Cross-Defendants’ wrongful acts, Ellis Village
was required to retain counsel to bring an action to clear title to the IOD Property. Eillis Village is
entitled to recover all attorney fees and costs incurred in bringing the action.

WHEREFORE, Cross-Complainants pray for relief as set forth below.

NINTH CAUSE OF ACTION

(Cancellation of Instrument Pursuant to Cal. Civ. Code Section 3412, ef. seq. on Behalf of
Ellis Village Against the City and Does 1-100)

85. Surland realleges and incorporates herein by this reference each and every
allegation in the foregoing paragraphs, as though fully set forth herein.

86. Surland is informed and believes that prior to purporting to accept and
record the IOD as set forth above, someone at the City materially changed the document after it
had been signed and notarized in derogation of California law. Alternatively, the 10D is subject to
being set aside as arising from the Second Amendment under Cross-Defendants’ theory as to the
invalidation of that document.

87. Despite Ellis Village’s repeated demands, Cross-Defendants, and each of
them, have failed and refused to correct and/or rescind the IOD.

88. Cross-Defendants’ refusal to correct and/or rescind the IOD was, and is,

wrongful, as Ellis Village is the rightful owner of the IOD Property.
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89.  There is a reasonable apprehension of serious injury, including pecuniary
loss or the prejudicial alteration of Ellis Village’s position if the unilaterally and unlawfully
altered IOD is not set aside and/or canceled.

90.  As such, the IOD as altered is void ab initio and cannot convey good title to
the JOD Property. Accordingly, beneficial title to the IOD Property is properly held by Ellis
Village and not the City, and the IOD should be delivered up and cancelled pursuant to Civil Code
section 3412.

WHEREFORE, Cross-Complainants pray for relief as set forth below.

PRAYER FOR RELIEF

WHEREFORE, Cross-Complainants pray for relief as follows:

1. On the First and Second Causes of Action

(a) Actual damages, including but not limited to statutory damages,
compensatory damages, and other such relief as provided by law;

(b)  Pre-judgment interest and post-judgment interest on any such
monetary relief}

(©) The costs of bringing this suit, including reasonable attorneys’ fees;
and

(d) All other relief to which Cross-Complainants may be entitled in law
or equity.

2. On the Third Cause of Action

(a) For an order awarding Cross-Complainants restitution in the amount
of Cross-Defendants’ unjust enrichment, according to proof.

3, On the Fourth Cause of Action

(a) For a jury to determine and award the just compensation from
Cross-Defendants to which Cross-Complainants are entitled due to Cross-Defendants’ unlawful
actions resulting in a temporary taking or permanent taking of Cross-Complainants’ property

rights through the wrongful acceptance of the unilaterally modified IOD , including but not limited
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to the damage to Cross-Complainants’ Property, the decrease in value to Cross-Complainants’
Property, and loss of monies, goodwill, and improvements.

(b) For general damages in an amount to be determined according to
proof at trial.

© For reasonable attorney’s fees, litigation expenses, appraisal fees,
engineering fees and costs, and expert witness fees pursuant to Code of Civil Procedure 1036 and
all applicable law.

(d) For pre-judgment and post-judgment interest.

4, On the Fifth Cause of Action

(a For a declaration of the validity and sufficiency of the
Reimbursement Agreement as well as Plaintiff and Cross-Defendants’ respective rights, interests,
duties, and obligations thereto;

b For a declaration of the validity and sufficiency of the IOD as well
as Plaintiff and Cross-Defendants’ respective rights, interests, duties, and obligations thereto; and

(c) For an injunction enjoining the City from accepting the IOD.

5. On the Sixth Cause of Action

(a) For an order and judgment quieting title in the IOD Property in Ellis
Village against the claims of the City and ROES 1-100.

6. On the Seventh Cause of Action

(a) For an order declaring that Cross-Defendants hold the IOD Property,
plus interest at the legal rate from and after January 21, 2023, in trust for the benefit of Ellis
Village;

(b) For an order compelling Cross-Defendants to transfer title of the
IOD Property to Ellis Village;

(c) For costs of suits; and

(d) For such other and further relief as the Court deems appropriate;

7. On the Eighth Cause of Action

(a) For compensatory damages according to proof at trial;
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(b) For special damages representing the costs and expenses that Ellis
Village incurred for the inconvenience and time suffered in removing the cloud of title;

(c) For costs of suit herein; and

d) For such other and further relief as the Court deems just and proper;

8. On the Ninth Cause of Action

(a) For an order and judgment canceling the IOD;
(b) For compensatory damages according to proof at trial;
(©) For such other and further relief as the Court deems appropriate;

9. On each and Every Cause of Action

(@ Actual damages, including but not limited to statutory damages,
compensatory damages, and other such relief as provided by law;

(b) Pre-judgment interest and post-judgment interest on any such
monetary relief;

() The costs of bringing this suit, including reasonable attorneys’ fees;
and

(d) All other relief to which Cross-Complainants may be entitled in law

or equity.

Dated: March 8, 2024 MILLER STARR REGALIA

MATTHEW C. HENDERSON

BASIL S. SHIBER

BRIAN D. SHAFFER

BRIANA J. BRAMER

Attorneys for Cross-Complainants SURLAND
LLC; THE SURLAND COMPANIES, LLC; and
ELLIS VILLAGE, LLC,

a California limited liability company
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AMENDED AND RESTATED
DEVELOPMENT AGREEMENT
BY AND BETWEEN -
THE CITY OF TRACY
AND
SURLAND COMMUNITIES, LLC

This "Agreement," dated this _18tlt day of April; 2013 (“Agreement Bffective Date"), is
entered into by and between the CITY OF TRACY, a municipal corporation ("Clty"), and
SURLAND COMMUNITIES, LLC, a California limited Hability company ("Ownex"), pursuans
fo Government Code sections 65864 et seq. ("Development Agreement Statute"), City
Resolution No, 2004-368 (establishing rules, regulations, procedures and requirements, including
fes, for the processing and approval of a development agresment ("Enabling Resolution“)),
and Article XI, section 7 of the California Constitution ("Police Powers"), From time to time,
City and Owner are individually referred to in this Agreement as a "Paxty," and are collectively
veferred to as the "Parties."

NOW, THERERORE, in consideration of the muiual covenants and promises contained
herein and other considerations, the value and adequacy of which is hereby acknowledged, the
Parties hereby agree as follows:

RECITALS

A,  The preceding Preamble, and the following Recitals, are true and correof, are a
part of this Agreement, and the terms defined in both are used throughout this Agreement,

B. To strengthen the public planning process, to encourage private participation in

the provision, ‘dedication and fonding of community benefits and amepities that could not
otherwise be required under controlling law (such as the below-described swim center), to set
forth the procedures and processes to be employed in the processing of subsequent development
requests, to ensure compliance with all state and federal procedural and substantive laws prior to
aotion on such development requests, and to ensure compliance with all City laws, including
without limitation the City's Growth Management Ordinance (except us provided to the contrary
herein), City and Owner enter into this Agreement. This Agreement has been drafted and
processed pursuant to the Development Agreement Statute, Enabling Resolution and the City's
Police Powers.

C. The establishment of a family-oriented swim center is one of the City's priorities,
has been contemplated for years, and is overwhelmingly supported by the Tracy community.
Yet City funding for such an effort is lacking. Owner, a local developer with a long frack record
of award-winning development in the City, made a proposal to City whereby Owner would offer
to dedicate to City (at no cost to City) 16 actes of land, would conceptually design, would assist
City with project oversight, and would fund $10 million toward the construction of a swim
center, as described in this Agresment, for the Tracy community; and provide certain other
benefits to the City, in retutn for being eligible for a set number of "Residential Growth
Allotmenis” {also referred to in this Agreement as "RGAs") This Owner proposal has secured
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remarkable community support. All of these swim center-related Owner commitments are
specifically deseribed in this Agreement and its exhibits and are coflectively referred to in this
Agreement as the "Swim Conter Obligations,"

D. Owner first filed land use applications in 2007 to entitle the Blljs Project. Those
applications included applications for the Ellis Specific Plan, General Plan Amendment and an
annexation and prezoning of the Ellis Property, In addition, Owner filed an application for
negotiation and approval of the original Development Agreement by and between the City of
Tracy and Surland Communities LLC {the “Oviginal Development Agreement”), The City
processed the vatious applications and commissioned the preparation of an environmental impact
report for the Original Development Agreement and the 2007 land use applications (the
“Originnl EIR"). On December 16, 2008, the City certified the Original BIR and -approved the
various applications for the entitlements for the Ellis Project, inotuding the 2008 Ellis Specific
Plan, 2008 General Plan amendment, approval of prezoning dnd annexation, and the Original
Development Agreement (collectively the “Owiginal Ellls Entitlerments™), Following the
approval of the Original Ellis Butitloments, opponents to the Bllis Projeot filed litigation
challenging the sufficiency of the Orlginal EIR and the legality of the Original Ellis Entitlements
in a mandamus action filed in San Joaquin County Superior Court, Tracy Regional Alliance for a
Quality Community v. Clty of Traey, et al. On October 31, 2011, the trial .court issued its
Statement of Decislon aud Judgment finding the Original EIR and the Original Ellis Entitlements
to be inadequate and ordering that they be set aside. The Statement of Decision and Judgment
specifically found certain defects in the Original Development Apreement that the trial court
believed needed to be amended and modified in order to comply with the law. In November
2011, the Original Owner and the City each filed appeals from the trial court’s judgment; s a
result of which appenls, the trial court’s judgment ordering that the certification of the Original
EIR and adoption of the Original Development Agreement be set aside is stayed pending the
outcome of the appeals, .

E: In February, 2011 the Tracy City Council approved and adopted an updated
General Plan (the “2011 General Plan™). The General Plan now acknowledges the Ellis Specific
Plan area and establishes a land use category of Traditional Residential-Ellis (TR-Ellis) which,
on page 2-20, is designated as the tnajority of former Urban Reserve 10. In order for
developirient of the propesty designated as TR-Bllis to go forward, the General Plan requires the
adoption of a specific plan implementing certain designated criteria.

F. In December, 2011, Owner filed applications with the City for an amendrent and
restatement of the Original Development Agreement as well as amendmenis and modifications to
the other Original Ellis Entitlements (collectively, the “Revised Ellis Entitlements™), Tho City
has commissioned a revised Environmental Impact Report for the project proposed by the
December 2011 applications (the “Revised EIR™) which was prepared in response to the trial
court’s Statement of Decislon and Judgment, addressing and remedying those things that the trial
court found insufficient, This Agreement has been negotiated and shall be implemented so as to
address, revise and remedy those portions of the Original Development Agreement found by the
trial court’s Statement of Decision and Judgment to be legally deficient by amending and
restating the Original Development Agreement, while at the same time the parties continue to
pursue their judicial remedies by prosccution of their appeals of the trial court’s Judgment.
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G.  The 2011 General Plan envisions that development within TR-Ellis shall be done
by Specific Plan. The revised Ellis Specific Plan (“2013 Ellis Specific Plan”) which is a part of
the Revised Bllis Entitlements, contemplates a unique community of distinct character, with
well-planmed homes, small-soale businesses, major public amenities, including a proposed swim
center, and an integrated, multi-use village center that promotes businesses that are small, local,
and neighborhood-serving. The swim center Is proposed to be located adjacent to the village
center. The character of development within the 2013 Elfis Specific Plan evokes the wonderful
historic neighborhoods of Tracy. Traditional planning techniques and architecture true to the
local vernacular capture the essence of Tyacy and are intended to create timeless neighborhaods
that fit seamlessly into the City. All these planning goals and ideals have been considered and
acted upon by City (in its sole and exclusive discration) after a lengthy public process.

H.  Over time, the City has completed environmental review of the potential direct
and indirect environmental impaots of development in the area subject to the 2013 Ellis Specific
Plan and this Agreement pursuant to the California Environmental Quality Act and its
implementing regulations, known as the CEQA Guidelines (collectively, "CEQA") as follows:

) As a part of its General Plan offorts, and prior to adopting the
General Plan, City undertook environmental review of the potential direct and indirect
environmental impacts of the General Plan pursuant to CEQA, cerlified the Final
Environmental Impact Report for the General Plan, State Clearinghouse #2008092006
("General Plan EIR"), and adopted findings, mitigation measures and a statement of
overriding considerations in connection therewith, As set forth in greater detail herein,
this Agresment is consistent with the General Plan BIR,

) As a part of the original South Schulte Specific Plan offorts, City
prepared and certified an EIR ("South Schuite EIR"). The South Schulte EIR was
challenged in court and a settlement was arrived at ("South Schulte EIR Settlement")
that required City to conduct additional studies and analysis. Initially, the City began to
process a Supplemental BIR to address the South Schulte BIR Settlement. However, with
the General Plan Update and its new approach to the area formerly known as the South
Schulte Community Area, and with the Clity desire to conduct a thorough analysis of the
‘new Urban' Reserve 10, City decided to cause to be prepared an entirely new
Environmenta! Impact Report.

&) As part of the General Plan Amendment of 2011, the City Council
certified as adequate a Final Supplemental Environmental Impact Report to address and
mitigate the impacts of the General Plan, including without limitation the creation of the
TR-Bllis land vse designation. '

@) As patt of its review of Owner’s December 2011 development
applications, City caused to be prepared the Revised EIR, analyzing both the 2013 Ellis
Specific Plan (including a swim center) and this Agreement. This Agreement does not
impede, impair or otherwise seek-to truncate or limit future CEQA review. Fuiure CEQA
review shall take place as required by applicable law. .
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I As of the execution of this Agréement by the Parties, various land use regulations,
entitlements, grants, permits and other approvals have been adopted, issued, and/or granted by
City relating to the 2013 Ellis Specific Plan, including, without limitation, all of the following;

(1) Revised EIR (City Council Resol, No. 2013-011)
(2) 2013 Bllis General Plan Amendment (City Council Resol, No, 2013-012)
(3) 2013 Ellis Specific Plan (City Resol, No, 2013-012)

* (4 This Agresment (City Ordinance No. 1182)

The above-listed approvals are collectively referred to herein as the “Ells Project
Approvals” and are more particularly described in the Revised BIR and the resolutions adopting
those approvals. The development of the Property described in and permitted by the Revised
EIR, the 2013 Ellis Specific Plan, the 2013 Goneral Plan Amendment and this Agreement, is

*referred to herein as the “Ellfs Project.” Except as provided to the contrary herein, the 2011
General Plan as amended by the 2013 Ellis General Plan Amendment (hereafter, the “General
Plan”, and the 2013 Ellis Specific Plan are hereby incorporated by reference in to this
Apreement,

J. Given the community character and quality of the 2013 Ellis Specific Plan, its
cormpliance with CEQA and applicable planning and zoning laws, and its approval by the City,
and given Ownes's significant land dedication, financial obligations and personnel commitmont
to a swim center (as set forth in this Agreement), the City wishes to allow OGwner to be eligible to
apply for and potentially recsive up to 2,250 RGAs and Building Permits, as more specifically
provided in this Agreement. Owner shall record this Agreement against the property comprising
ond subject fo the 2013 Ellis Specific Plan (the “Property”) (shown on Exhtbit 4 to this
Agreement). '

K.  City's issuance of RGAs under this Agreement complies with City's Growth
Management Ordinance and the City's Growth Management-Ordinance Guidelines (collectively,
"GMO") except as specifically provided herein, and the maximums they set for annual RGA and
building permit issuance for development agreements (referred to in this Agreement as the
"GMO Maximums" and further defined below in this Agreement).

L. Owner represents and warrants to the City that Owner either owns, or holds
legally enforceable contracts to purchase, all of the Property (as defined in Exhibit A). In
preparing this Development Agreement, the City and Owner are guided by and follow the fegal
awthority of National Parks and Conservation Association v, County of Riverside (1996) 42 Cal,
App.4"™ 1505, 1520-1523. Further, Owner represents and warrants to City that Owner has a legal
or equitable interest in the Property for the development contemplated by the Bliis Project
Approvals sufficient to satisfy the requirements of the Development Agreement Statute.

M.  The Property that is the subject of this Agreement is all of the property
comprising and subject to the Ellis Specific Plan, which is depicted and legally desctibed on
Exnibit A to this Agreement (the “Property”). The covenants and/or servitudes contained in this
Development Agreement are intended to run with the land,

SUDRIRINFKI ST '4"

AR 01339



N.  Itis in this unique setting - - 4 sttong community desire to construct a swim center
and Owner's willingness to provide such an extraordinary commitment in return for future
eligibility to apply for RGAs - ~ that the Parties have drafted this Agreement, ensuring that all of
the requirements of controlling law are satistied. This Agreement mests all of the requirements
of law: it meets the contents requirements of the Development Agreement Statute and applicable
Jaw, and it establishes & protocol for the processing of future approvals. City and Owner are
entering jnto this Agreement now in this fashion because of the unique community interest in a
swim center and the benefits it will bring to Tracy and the vnigue opportunity the City presenily
has with the Owner's willingness to make substantia) land dedication, design creation and
finanocial contribution commitiments to make a swim center a reality. The consideration by City
of a swim center, the offer by Owner and this Agreement have been underway for more than ten
years. In 2001, a survey of the Tracy community and public workshops were held that identified

the need for community aguatic facilites, In 2003, NTD Architects completed the Tracy .

Adquatic Center Feasibility Study. In July 2005, the City Council directed Tracy Tomotrow and
Beyond to ingke recommendations for a swim center. n the summer of 2005, Tracy Tomotrow
and Beyond conducted additional public workshops, In October of that year, the City Council
recetved the recommendations of Tracy Tomotsow and Beyond. Also in October 2005, Owner
proposed Ellis as a location to be considered for @ swim center, Between October 2005 and
January 2006, the City studied a number of possible sites for a swim center including the existing
Traoy ballpark, In January 2006, the City Council selected the Ellis Specific Plan as a potential
site for a swim center. In April 2006, the City Council authorized City Staff to begin
negotiations with Owner for a Development Agreement with provisions for the granting of funds
and land by Owner for a swim center. In August 2006, the City Council, Planning Commission,
and Parks Commission approved & conceptual design for a swim center at Ellis. In May 2007,
the City Council directed City Staff to prioritize the Original Development Agreement for Ellis,
including a swim center, In January 2008, a joint Planning Commission/City Council workshop
was held to discuss the Orlginal Development Agreement, the 2008 Bllis Specific Plan, and the
swim center. Between April and December of 2008, the Planning Commission held a series of
public meetings to discuss the Original EIR, the 2008 General Plan Amendment, the 2008 Ellis
Specific Plan and the Original Development Agreement, The City Council and the Planning
Commission provided direction and the public provided comment throughout this process,

0. For all of the reasons stated above, this Agreemment is consistent with the General
Plan and the 2013 Ellis Specific Plan, For example, as required by the General Plan, this
Agreement envisions proper environmental analysis and a proper planning process in compliance
with controlling law before any approval allowing development can take place. No additionally
requited Owner Approvals, as defined herein, are granted through, nor guaranteed by, this
Agreement, and this Agreement ensures that the City's future consideration and decision on such
approvals shall be in the sole and exclusive discretion of the City. (General Plan Goal LU-1 and
Objective LU-1.1 (and its Policy P1); Objective LU-1.2 (and its Polioy P3); Goal LU-6; and
Goal LU-7.) Further, this Agreement requires that any distribution of RGAs under this
Agreement comply with all applicable City regulations, including the General Plan (Objective
LU-1.4, Polioles P1-P5 and Action Al). While this Agresment preserves the City’s full and
unfettered discretion with respect to whether or not it will approve the development of a swim
center, it is nonetheless intended to help bring to fiuition a swim center as envisioned by the
General Plan (Objective OSC-4.1, Policy P3), should the City exercise its discretion accordingly.
In fact, the General Plan recognizes this Agreement as a potential vehicle by which the City and
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Owner could reach agreement relative to such a swim center in a manner that City could not
otherwise require Owner to do, that Owner way receive RGAs only if and after all requirements
of controlling law have been satisfied, and that such risk shall be placed on Owner alone.
Finally, this Agreement is not contrary to nor contradictory of any General Plan text or diagrams.

P. On December 19, 2012, following duly noticed and conducted public hearings,
the Planning Commission, a hearing body for purposes of the Development Agreement Statute,
took appropriate action under CEQA, the Planning and Zoning Law, and the Tracy Municipal
Code, and made recommendations regarding this Agreement to the City Council. On
January 22, 2013, following duly noticed and conducted public hearings, the City Council
certified the Revised EIR, took appropriate action under the Planning and Zoning Law, and
Introduced and conducted the first reading of Ordinance No, 1182, an ordinance approving this
Agreement, and directing this Agreement's execution by City ("Approving Ordinance"). On
Match 19, 2013, the City Council conducted the second reading and adopted the Approving
Ordinance.

ARTICLE 1

APPLICABLE, DEVELOPMENT TERMS

1,01 The Swim Center Obligations.

(a)  Owner hereby commits to make two non-refundable payments totaling ten
million dollars ($10,000,000.00) (“Owner Swirm Center Contribution®) to the City, as set forth
in this Section 1.01(a), to fund the design, construction, operation and maintenance of & swim
center. Owner shall deposit inlo a segregated and interest-bearing City account the Owner Swim
Center Contribution, for use by the City for the construction and operation of a swim center ns
provided herein, Upon completion of the Owner Swim Center Contribution, Owner shall be
deemed to have satisfied any and all fees applicable to the Property or the Ellis Project for a
swim center or pool. :

(1)  Not later than sixty (60) days after the “Annexation Effective
Date”, as defined herein, Owner shall deposit into a segregated and interest-bearing account
designated by the City (the "Swim Center Funds Account”) two million dollars
($2,000,000.00) (“Owner’s First Swim Center Payment”) for use by the City in the
development, construction, operation and maintenance of & swim center.

{2)  Not later than three (3) years following the date of Owner’s First
Swim Center Payment, Owner shall deposit into the Swim Center Funds Account eight million
dollars ($8,000,000.00) for use by the City in the development, construction, operation and
maintenance of a swim center,

(3)  Owner's obligations under this section are separate and
independent of Owner’s obligations under Subsection (b), and are binding upon Owner
regardless of whether ox not City accepts Owner’s Dedication Offer as provided in Subsection

(b).

(4)  In addition to any other remedies available to the City under this
Agreement, and any and all other provisions of this Agreement or the City’s Growth
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Management Ordinance and Guidelines to the contrary notwithstanding, if Owner fails to make
either or both of the two non-refundable payments as required by Sections 1.01(a)(1) and (2)
above, then the City may, in its sole and exclusive discretion, withhold from Owner such
Residentia} Growth Allotments or building permits as Owner would otherwise be entitled to
receive under this Agreement or the City’s Growth Management Ordinance or Guidelines, and
may continue to withhold the issuance of such Residential Growth Allotments ox building
permits until all such overdue payment ot payments due under this Agreement have been made
in full,

{(b)  Owner sl'xall offer to dedicate to the City approximately sixtcen (16) acres
of land as deseribed generally in the Revised BIR and the Ellis Specific Plan as the lacation of
the “Potential Swim Center” (the "Ellis Swim Center Site"), subject to the following:

(1)  Within thirty (30) days of the Annexation Effective Date, Owner
shalt offer to dedicate to the City, at no cost to the City, the Rllis Swim Center Site (“Land
Dedicatlon Offer”). City shall have one (1) year from the Annexation Bifective Date to accept
the Land Dedication Offer ("Dedlcation Acceptance Period'), subject to such extensions .as
may be mutually agreed by the Parties. If City does not accept the Land Dedication Offer within
the Dedication Acceptance Period, then one day after the conclusion of the Dedication
. Acceptance Period, the Land Dedication Offer shall be considered rejected by the City and shall
expire without any further action of the Parties, Thereafter, the Bllis Swim Center Sito shall be
available for development by Owner pursuant to the 2013 Bllis Specific Plan, Additionally, at
any time prior to the end of the Dedication Acceptance Period, City may, by resolution of the
City Council, reject the Land Dedication Offer and upon such City rejection, the Ellis Swim
Center Site shall be available to Owner for development pursuant to the 2013 Ellis Specific Plan.

(2)  The minimum on-site park requirements of the Ellis Specific Plan
are addressed in Section 1,15 of this Agreement. If the City accepts the Land Dedication Offer,
the swim center constructed on the Bllis Swim Center Site shall be considered a City
“Community Park”, as defined in the General Plan and other City laws, Upon City acceptance of
the Land Dedication Offer, Owner shall be deemed to have satisfied its applicable community
park obligation for the 2013 Ellis Specific Plan maximum entitlement of up to 2,250 residential
units,

(¢)  If the City elects to construct a publicly-operated swim center anywhere
in the City, City shall contribute toward the swim center that amount of money (plus interest
earned) that City has already collected (and will continue to collect) from the Plan C FIP
designated for an aquatic center ("City Swim Center Contribution"). The Owner Swim
Center Contribution and the City Swim Center Confribution are collectively referred to in this
Agreement as the "Swim Center Funds.” Additionally, City shall consider establishing and
imposing against new development a fee, charge, assessment or other fingncial obligation to be
used toward the costs of the design, construction, operation and maintenance of a swim center
("New Development Swim Center Contribution”). Any and all New Development Swim
Center Contributions collected by City prior to the construction of a swim center should be
added to the Swim Center Fusids. .
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(@) Owner already has provided a design team to City, and Owner has slready
conduoted an outreach program that led to the completion of the "Coneeptunl Design of & swim
center. The Conceptual Design provides detail for a swim center project description
contemplated by this Agreament, Owner bas alsn funded various stndies and analyses rolating to
the required infrastructure for, and potential environmental impacts from, a switm center on the
Ellis Swim Center Site, including but not limited to the Revised IR for the 2013 Ellis Specific
Plan, Owner hereby agrees that all costs associated with conducting the outreach program and
developing the Conceptual Design, all costs associated with preparation of the Reviged BIR and
the various infrastructure studies, and all other costs incutred by Owner and paid to City in

connection with City’s consideration of Owner’s proposal to develop a swim cenfer at the Bilis.

Swim Center Slte, shall constitute an additional contribution by Owner to the City's development
of a swim center, which contribution is independent of and in addition to the Swim Center
Payments and Swim Center Land Dedication described in Sections 1,01(a) and (b) above, and
Owner shall not seek credit for or reimbursement of any such costs.

(e)  If the City elects to construct a.publicly-operated swim center using the,

Owner Swim Conter Contribution anywhere in the City, the swhin center shall be named the
"Serpa Swim Center." After acceptance of such publicly-operated swim center by the City, but
prior to the opening of such swim center to the public, City shall allow Owner 1o use and ocoupy
such swim ceater for one (1) day without charge. Owner shall provide adequate insurance
coverage for such use and occupancy.

(3] The amenities included in the Conceptual Design for a publicly-operated
swim center have been selected through a public outreach program, are subject to the constraints

of the City’s swim centerbudget and compliance with controlling law, and may include the
following;

(1) 50 Meter (approximately) Competition Pool
@ Recreation Pool (separate from Competition Pool)
()  Spray ground
“) .Water Slide
(5}  Wet Play Structure
(6) Lazy River
(7)  Flow Rider
(8) Showers and Locker Rooms
(9)  Ticket Facilitics

(10)  Pool Equipment Room and Storage
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(11}  On Site Development (parking, ancillary structures, landscaping,
etc.).

{g)  If a funding shortfall should exist, the work for each phase of the swim
center may be prioritized for that particular phase at the time that City seeks bids for the
particular phase, so that work receiving a higher priority could be completed first so as to ensure
its completion, As a result, if work cannot be completed due to a budget shortfall, that work
receiving a lower priority could potentially be deferred.

()  This Agreement provides a framework for City and Owner to work
cooperatively to develop a swim center, as described herein. However, all provisions and
Ianguage herein to the contrary notwithstanding, including but not limited to Sections 1,01 and
1.02, nothing in this Agreement is intended to or shall be construed to require City to construct 4

swim center on the Bllis Swim Center Site or anywhere else,

@ If a publicly-operated swim center is approved and constructed .on the
Eilis Swim Center Site, then during the design and construction phases, Owner representatives
shall be invited to participate and provide input to City regarding the design and construction
processes for such swim center, which paricipation may include attending design aond
construction meetings with City’s design consultants, construction managers and contractors;
provided, however, that the Parties hereby acknowledge and agree that Owner’s input on such
swim center project shall be provided to City and City staff, Owner shall not bo entitled or
permitted to direct City's consultants, construction managers, contractors or other employees or
agents, and City retains it full discretion to accept or not to accept Owner’s input regarding the
design and construction of such swim center, .

()] Monies withdrawn from the Swim Center Punds Accounts shall be for the
sole purpose of funding the design, construction; operation, and/or maintenance costs of a swim
center. City shall make withdrawals from the Swim Center Fund Account in the amounts and at
the times it deems necessary in order to pay those costs authorized hereunder.

1.02 Other Processing,

()  Nothing in this Agreement shall be construed to limit the authority or
obligation of City to hold necessaty public hearings, nor to limit the discretion of City or any of
its officers or officials with regard to those "Owner Approvals” (defined below) that require the
exercise of discretion by City, provided that such discretion shall be exercised consistent with the
laws contained with the Applicable Law.

(b) At its approval and execution, this Agreement does not provide Owner
with any right to develop or construct any project or to secure any Owner Approval; instead, It
simply provides certain rights and responsibilities regarding approvals already given for the Bllis
Specific Plan, provides certain vested rights to laws and approvals already in place, provides a
protocol by which later Owner Approvals may be processed by Owner and later included into
this Agréement, if and only if such Owner Approvals are compliant with all controlling
California law (including proper Planning and Zoning Law and CEQA ‘compliance), have
secured approval of the Parties, and are adopted/approved by the City (who shall retain all
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discretion in this regard) — and provides the process by which this Agreement will be recorded
against the Property. The public review process envisioned by this Agreement is ongoing, and
following City's adoption of this Agreement, that public review process shall continue,

(©)  City shall inform Owner, upon request, of the necessary submission
requirements for a complete application for each Owner Approval, Owner Approval shall
include, without limitation, a City resolution of application to the San Joaguin County Local
Agency Formation Commission (“LAFCO”) seeking all LAFCO approvals relative to. the
annexation of the Property into the City. Provided Owner has paid all appropriate Processing
Fees, City shall accept, process, review and act upon all applications for Owner Approvals
pursuant to this Agreement and the Applicable Law it describes with "Good Faith and Faix and
Expeditious Dealing." Likewise, City shall commence, continue and diligently process any and
all initial studies, assessments, BIRs and other relevant CEQA compliance documents regarding
the Owner Approvals with Good Faith and Fair and Expeditious Dealing. For the purposes of
this Agreement, "Good Faith and Fair and Expeditious Dealing" shall mean that that the Parties
shall act toward each other and the tasks necessary or desirous to the processing contemplated by
this Agreement purswant to the Applicable Law and in a faix, diligent, expeditious and reasonable
manner (except in those cases where a Paity is piven sole discretion under this Agreement), and
that no Party or Parties shall take any action that will prohibit, impair or impede any other Party's
or Parties’ exercise or enjoyment of its rights and obligations secured through this Agreement,

(d) If Owner requests, City shall meet with Owner prior to Owner's
submission of applications for Owner Approvals for the purpose of ensuring all requested
information i3 understood by Owner so that Owner’s applications, when submitted, will be
accurate and complete. Upon submission by Owner of an application for an Owner Approval,
together with appropriate Processing Foes, City shall process such application for Owner
Approval with Good Faith and Fair and Expeditious Dealing. If City is unable to so process any
such application, or upon request by Owner, City shall engage mutually acceptable outside
consultants to aid in such processing. Owner shall be required to pay all of City's actual costs
related to such outside consultants. Owner, in a timely manner, shall provide City with all
documents, applications, plans and other information necessary for City to carry out its
obligations hereunder, and Owner shall cause the Owner's planners, engineers and all other
consultants to submit in a timely manner all required materials and documents, If City denies an
application for an Owner Approval, City shall specify in detail the modifications, changes, or
improvements that are required to oblain approval. City and Owner shall cooperate, with the
goal being to. obtain and issue Owner Approvals that are consistent with the modifications,
changes, or improvements that are required by City, City shall with Good Faith and Fair and
Expeditious Dealing consider any subsequently submitted Owner Approval application that
complies with the City-specified modifications.

1,03  Applicgble Law.

(n)  As used in this Agreement, "Applcable Law" shall exclusively mean all
of the following: :

(1)  As relates to the development of any or all of the Property, the
terms and conditions of this Agreement,
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(2)  The Revised EIR, the General Plan, the Ellis Specific Plan and its
zoning regulations, Finance Implementation Plan adopted for the Bllis Project (the “EMis
FIP™)and all other land use regulations, entitlements, grants, permits, plans and other approvals
(collectively, the "Owner Approvals") that City has already or will in the future speclficaily
approve, adopt, issue, and/or grant relative to Owner requests relating to the use and
development of the Property, provided such Owner Approvals are:

(A) Compliant with all controlling Califomia law (e.g.,
Planning and Zoning Law, CEQA, etc.);

(B)  Mutually agreed to by the Ptirtic_as;
(©)  Adopted by the City; and
(D)  Take "Legal Effcct."

(3)  As relates to the development of any or all of the Property, the City
rules, regulations, ordinances, policies, standards, specifications, practices and standard
operating procedures of City (whether adopted by the City Council, the Planning Commission,
the City staff or the voters of the City) in force and effect on the Effective Date ("Existing City
Laws"), inclnding, without limitation the GMO and GMO Guidelines.

(@)  As relates to the development of any or all of the Property, the City
"Processing Fees" for land use approvals, including without litnitation, fees for processing
zoning, subdivision maps, building permits and other similar permits and entitlements which are
charged for processing applications and which are in force and effect on & Citywide basis at the
time the application for the Owner Approval is presented to the City.

(5)  As rolates to the development of any or all of the Propesty, the
California Building Code (as modified by City), and those other State-adopted construction, fire
and other codes, including "Green Codes" (as all may be modified by City) applicable to
improvements, structures and development, and the applicable version or revision of said codes
by local City action (collectively referred to as "Construction Codes") in place at that time
(date) that building plans subject to such Construction Codes are submitted by Owner to City for
an Owner Approval, provided that such Construction Codes have been adopted by City and are
in effect on a Citywide basis, K

(6)  As relates to the development of any or all of the Property, the
"Mandated New City Law(s)," pursuant to Section 1.05(e) of this Agreement,

. (1) As relales to the development of any or all of the Property, the
"New City Law(s)" that Owner elects to be subject to pursuant to Section 1.05(d).

(b) This Agreement complies with laws regarding the Development
Agreement Statute (including without limitation section 65865.2), which require this Agreement
to specify the duration (Term) of the Agreement, the penifted uses of the Real Property, the
density or Intensity of use, the maximum height and size of proposed buildings, and provisions
for reservation or dedication of land for public purposes. The duration of this Agreement is set
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forth in Section 1.06 of this Agreement, and thig Agreement sets forth provisions for the
permiited uses, the density and intensity of use, the maximum helght and size of proposed
buildings, and the dedication of land for public purposes in the Applicable Law provisions of this
Agreement, oither by its terms or through its incorporation of the General Plan and the 2013 Ellis
Specific Plan. For example, the 2013 Ellis Specific Plan is part of the Applicable Law for the
Property, and the 2013 Ellis Specific Plan sets forth the permitted uses, the density and intensity
of use, the maximum height and size of proposed buildings, and the dedication of land for public
purposes for the Property,

(¢)  The Parties acknowledge that Owner Approvals likely will bo processed in
stages and, therefore, one or more Owner Approvals may take Legal Effect before other Owner
Approvals. Provided Owner submits applications as provided herein, the City shall process such
applications and applications for other entitlements as are necessary to allow development of
2,250 residential units as part of the 2013 Ellis Specific Plan in implementation of the TR Ellis
land use designation in the General Plan. .

1,04  Vested Right to Applicable Law.

) (a) By this Agreement, the Property shall have a vested right to the
Applicable Law. .

(b)  During the Term of this Agreement, any dovelopment of the Propetty and
any disoretion exercised by City on an Owner Approval shall occur pursuant to only the law that
comprises the Applicable Law. During the Term of this Agreement, City regulation of the
developiment of the Property shall occur pursuant to only.the Applicable Law.

1.05 New City Law(s).

(®)  Any City ordinance, resolution, minute order, rule, motion, policy,
standard, specification, or a practice adopted or enacted by City, its staff or its electorate
(through their powers of initlative, referendum, recall or otherwise) that is not part of the
Applicable Law and that takes effect on or after the Agreement Effective Date is hereby referred
to as a ""New City Law(s)." The parties recognize the City may, from time.to time, modify its
GMO Ordinance and Guidelines and none of these modifications shall apply to the development
of the Propesty, which shall be governed by the GMO Oxdinance and Guidelines in effect on the
Effective Date, except as otherwise provided herein. Except as otherwise provided in this
Agreement, a New City Law shall be deemed to be in conflict with this Agreement or the
Applicable Law or to reduce the development rights provided hereby if the application to the
Ellis Project would accomplish any of the following results, sither by specific reference to the
Ellis Project or as part of a general enactment which affects or applies to the Ellis Project:

(1) Change any land use designation or permitted use of the Property
allowed by the Applicable Law or limit or reduce the density or intensity of the Property or any
part thereof, or otherwise require any reduction in the total number of residential dwelling units,
square footage, floor area ratio, height of buildings, or number of proposed non-residential
buildings, or other improveents;
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(2) - Limit or control the availability of public wtilities, services, or
facilities otherwise allowed by the Applicable Law; .

(3)  Limit or control the rate, timing, phasing or sequencing of the
approval, development, or construction of all or any part of the Property and/or Owner
Approvals in any manner, or take any action or refiain from taking any action that results in
Owner's having to substantially delay construction on the Property or require the acquisition of
additional permits or approvals by the City other than those required by the Applicable Law;

- (4)  Limit oy conirol the location of buildings, structures, grading, or

other improvements of the Properly in a manner that is inconsistent with or more restrictive than

the limitations in the Rllis Approvals and Applicable Law;

. (8)  Limit the processing of Owner Approvals.

(6)  Except for uniform adjustments formulated according to an.

inflation or cost of construction index, City changes in development, infrastructure or building
standards, policies or ordinances that increase the cost of or itnpose new costs to develop and
construct the project according to the Ellis Project Approvals.

()  City shall not apply any New City Law(s) to the Property that is in conflict
with this Agresment or that is excessive under controlling law (collectively, "in conflict with" or
"inconsistent with"). If City believes that it has the right under this Agreement to impose/apply a
New City Law on the Property/project, it shall sond written notice to Owner of that City position
("Notice of New Law(s)"), Upon receipt of the Notice of New City Law, if Qwner believes that
such New City Law is in conflict with this Agreement, Owner may send written notice to City
within thirty (30) days of Owner's receipt of City's Notice of New Law ("Objection to New City
Law(s)). Owner's notice to City of its Objection to New City Law(s) shall set forth the factual
and legal reasons why Owner believes City cannot apply the New City Law(s) to the Propetty.
City shall respond to Owner's Objection to New City Law(s) ("City Rosponse") within thirty
(30) days of receipt of sald Owner Objection to New City Law(s). Thereafter, the Parties shall
meet and confer within thirty (30} days of the date of Owner's receipt of the City Response and
shall continue to meet over the next sixty (60) days ("Meet and Confer Period"} with the
objective of arrving at a mutually acceptable solution to this disagreement. The New City
Law(s) shall not be applied to the Property until the dispute over the applicability of the New
City Law(s) is resolved. Within fificen (15) days of the conclusion of the Meet and Confer
Perlod, City shall make its determination, and shall send written notice o Owner of that City
determination. If City detetmines to impose/apply the New City Law(s) to the Property in
question, then Owner shall have a period of ninety (90) days from the date of recelpf of such City
determination within which to file legal action challenging such City action. In other words, a
90-day statite of limitations regarding Owner's right to judicial review of the New City Law(s)
shall commence upon the conclusion of the Meet and Confer Period. If upon conclusion of
judicial review of the New City Law(s) (at the highest judicial level sought and granted), the
reviewing court determines that Owner is not subjeot to the New City Law(s), such New City
Law(s) shall cease to be a part of the Applicable Law, and City shall return Owner to the position
Owner was it prior to City's applleation of such New City Law(s) (e.g., City return fees, return
dedications, etc.). Notwithstanding any of the preceding language in this Section 1.05(b) to the
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contrary, upon the City’s issuance to Owner of a Notice of New Law(s), any Party may opt out
of the subsequent objection and resolution process described in this Section 1.05(b) provided that
the opting out Party notifies the other Party(ies) that the opting out Party agtees to meet and
confer regarding any disputes over New City Laws,

(© The above-described procedure shall not be construed to interfere with
City's right to adopt or apply any New City Law(s) with regard to all other areas of City
(excluding the Property and Owner Approvals),

(@)  Owner, in its sole-and absolute discretion, may elect to be subject to a
New City Law(s) that is/are not otherwise a part 6f the Applicable Law. In the event Owner so
elects, Owner shall provide notice to City of that election and thereafter such New City Law(s)
shall be part of the Applicable Law,

(e) City shall not be precluded from applying any New City Law(s) to the
extent that such New City Law(s) are specifically mandated to be applied to developments such
as the development of the Property by changes in State or Federal laws or regulations (and
implemented through the Pederal, State, regional and/or local level) (*Mandated New City
Law(s)"). In the event such Mandated New City Law(s) prevent or preclude compliance with
one or more provisiony of this Agreement or require changes in plans, maps or permits approved
by City for the Property, this Agreement shall be modified, sxtended or suspended as may be
necessary to comply with such Mandated New City Law(s). Immediately after enactment of any
such Mandated New City Law(s) that will materally affect the terms and conditions of this
Agreement, the Parties shall meet and confer in good faith to determine the feasibility of any

“such modification, extension or suspension based on the effect such modification, extension or -

suspension would have on the purposes and intent of this Agresment. In the event that an
administrative challenge and/or legal challenge (as appropriate) fo such Mandated New City
Law(s) preventing compliance with this Agreement is brought and is successful in having such

Mandated New City Law(s) determined to not apply to this Agreement, this Agreement shall

remain unmodified and in full force and effect,

1,66 Term.
{d)  The term of this Agz'eemerit shall commence thirty (30) days after the

édoption of the Approving Ordinance (“Agreement Effective Date”), and shall continue twenty

five (25) years plus one day ("Term"), unless said Term is otherwise terminated, modified or
extended as provided in this Agreement or any amendment thereto,

(b)  Ifany administrative, legal and/or equitable action and/or other proceeding
instituted by any person, entity or organization (that is not a Party to this Agreerent) challenging
the validity of this Agreement, the Ellis Project, the Ellis Project Approvals, the Owner
Approvals and their respective projects, or the sufficiency of any environmental review under
CEQA ("Third Party Challenge”) is filed, then the Term of this Agreement shall be tolled for
the period of time from the date of the filing of such Third Party Challenge until the conclusion
of such litigation by dismissal or entry of a final judgment, provided such tolling period does not
exceed five (5) years, The filing of any such Third Party Challenge(s) against City and/or Owner
shall not delay or stop the development, processing or construction of the Ellis Project or
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issuance of any Ownor Approvals, unless enjoined or otherwise controlled by a cowt of
competent jurisdiction, The Parties shall not stipulate to the issuance of any such order unless
mutually agreed to. . ' '

(¢}  Notwithstanding any other pari of this Section 1.06, as it relates to a
residential unit, this Agresment shail terminate and be of no further force and effect for each
individual residential unit on the Property on that date a "Certlficate of Occupancy" is lssued by
City for such residential wnit if such residential unit is transfetred and conveyed to a third party

~ intending to usc the unit for residential purposes.

(d)  Pursuant to Government Code section 66452.6(a) (or its successor section
in substantially the same form) and this Agresment, and subject to the provisions of subdivision
(f) of this Section 1.06, the term of any tentative map, vesting tentative map, parcel map, vesting
parcel map or final map, or any re-subdivision or any amendment to any such map (collectively
reforred to as "Subdivision Document") relating to the Property shall automatically be extended
to and until the later of the following: (1) the end of the term of this Agreement; or (2) the end of
the term or life of any such Subdivision Document otherwise given pursuant to the Subdivision
Map Act or local regulation not in conflict with the Subdivision Map Act. Any improvement
agreement entered into pursuant to the Subdivision Map Act or other State or local regulation
shall have & term no shorter than 365 days from execution of the improvement agreement and no
longer than that term decided by City.

© If this Agreement terminates for any reason prior to the expiration of

vested rights otherwise given under the Subdivision Map Act to any vesting tentative map,
vesting parcel map, vesting final map or any other type of vesting map on'the Property (or any
portion of the Property) (collectively, "Vesting Map"), such termination of this Agreement shall
not affect Owner's right to proceed with development under such Vesting Map in accordance
with the ordinances, policies and standards so vested under tho Vesting Map. Notwithstanding
the foregoing or any other provision of this Agreement or the Applicable Law it desoribes, no
Vesting Map shall extend the Applicable Law beyond the stated Term of this Agreement (and
the rules, regulations and official policies of City applicable to that portion of the Property
covered by such Vesting Map shall become those in effect as of the expiration of such Term),
except as otherwise agreed to by City and Owner; provided, however, that City and Owner may
agree to an extension of the Term of this Agreement with respect to the area covered by any such
Vesting Map.

)] The term of any Owner Approvals, including without limitation, all
development plans, development permits, design review approvals, or other permit, grant,
agreement, approval or entitlement for the general development of all or any part of thelr
respective projects and properties, shall automatically be extended to and until the later of the
following: (1) the end of the Term of this Agreement; or (2) the end of the term or life of the
Owner Approval otherwise given pursuant to controiling law.

(g)  The Parties hereby agree that, as of the Effective Date, this Agreement
supersedes the effectiveness of the Original Development Agreement and all of the Parties’
respective rights and obligations thereunder while this Agreement remains in effect; provided,
however, that if the validity of this Agreement is overturned or set aside by a decision of a court
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of competent jurisdiction, then the suspension of the Original Development Agreement and
superseding effect of this Agreement set out in this section shall, likewise, be overturned and of
no further force and effect, and the Orlginal Developriient Agreement and all of the parties’
respective rights and obligations thereunder shall be restored,

1.07 Residential Growth Allotinents,

(a)  City shall reserve, and Owner shall be eligible for, the allocation of up to
2,250 Residentidl Growth Allotments (“RGAs”) for residential development on the Property, as
provided in this Agreement. City and Owner agree that the RGAs allocated under this
Agreement apply only to the Property and may not be applied or transferred to any other
property.

(b)  In no event shall Owner be eligible for more than 2,250 RGAs over the
Term of this. Agreement (“Overall RGA Maximum™), Fusther, each year Owner shall be
eligible for ROAs as provided in the GMO and the GMO Guidelines in effect on the Bffective
Date, but in no event more than 225 RGAs per year (“Annual RGA Eligibility”).

()  Owner shall make application to City for RGAs ("RGA Application(s)")
according to the requitements of the GMO Guidelines in effect on. the Effective Date using the
RGA Application form attached hereto as Exhibit B or the form then stipulated in the GMO
Guidelines then in effect, at the option of the Owner. .

, ()] Owner shall provide a separate RGA Application for each calendar year in
which Owner seeks RGAs, The total RGAs sought by Owner in any calendar year shall not
exceed the total Annual RGA Eligibility for that calendat year set by this Agreement,

(e) Owner shall be eligible for building permits according to the requirements
of the GMO and the GMO Guidelines in effect on the Agreement Bffective Date,

1.08  Significant Actions by Thixd Paxties,

(@)  Owner shall be responsible for the acquisition of permits, approvals,
easements and services required to serve the Property from all non-City providers of utilities at
Owner's cost. Owner shall also be responsible for coordinating with any non-City providers of
utilities to ensure the proper installation and construction of non-City utilities in aceordance with
the Applicable Law. The provision of all such services shall be subject to City approval, which
City approval shall be subject to Good Faith and Faitr and Expeditious Dealing,

(b) At Owner's sole discretion and in accordance with Owner's construction
schedule, Owner shall apply for such other permits and approvals as may be required by ather
private and public and quasi-public entities in connection with the development of, or the
provision of services to, the Property. City shall cooperate with Owner in Good Faith and Fair
and Bxpeditious Dealing, at no cost to City, in Owner's efforts to obfein such permits and
approvals and City shall, from time to fime (at the request of Owner), use its Gaod Faith and Fair

. and Expeditious Dealing to enter into binding agreements with any such other entity as may be
necessary to ensure the timely availability of such permits and approvals to Owner, provided
such permits and approvals are mutually determined by City and Owner to be reasonably
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necessary or desirable and are consistent with Applicable Law. In the event that any such permit
or approval as set forth above is not obtained within thiee (3) months from the date application is

deemed complete by the appropriate entity, and such circutnstance materially deprives Owner of .

the abllity to procsed with development of the Property or any portion thereof, or materiatly
deprives City of a bargained-for public-benefit of this Agreement, then, in such case, and at the
election of Owner, Owner and City shall meet and confer with the objective of attempting to
mutually agree on alternatives,. Owner Approvals, and/or an amendment to this Agreement to
allow the development of the Propetty to proceed with each Party substantielly realizing its
batgained-for benefit there from.

(¢) - City and Owner acknowledge and agree that City may from time to time’.

enter into (with Good Paith and Fair and Expeditious Dealing) joint exercise of power
agreements or memoranda of understanding with other governmental agencies consistent with
and to further the purposes of this Agresment,

1.09 mendment of this Agreement: Inclugion of Owne Yo into this
Agreement,

(a)  This Agreement may be amended from time fo time in accordance with
California Government Code sectlon 65868 and the Enabling Resolution, and upon the mutual
written consent of City and Owner, with City costs payable by the Owner. Owner may seek City
interprotation regarding one or more of the terms and conditions of this Agreement to determine
whether or not an amendment {3 needed,

(b)  This Agreement anticipates and provides the process and rules governing
subsequent Owner Approvals. No amendment of this Agreement shall be required in connection
with City processing and/or approval of any such Owner Approval for the Propesty, Any such
Owner Approval that is approved by City and becomes part of the Applicable Law pursuant to
the requirements of this Agreement shall be vested into by Owner and City, and shall become a
part of this Agreement as if set forth herein in full, City shall not process or approve any Owner
Approval unless Owner requests such process and approval.

1,10  Anpexation, -

(®)  Within ninety (90) days after the Effective Date, or as soon thereafter as a
“Plan for the Provision of Services” (as that phrase is defined by the law controlling the San
Joaquin County Local Agency Formation Commission (“LAFCO") and all other materials
required by controlling law and/or requested by LAFCO can be prepared and completed relating
to the Property, City shall consider a “Resolution of Application” to LAFCO requesting
annexation of the Property. City shall submit such Resolution of Application, Plan for the
Provision of Services and other material required by controlling law and/or requested by
LAFCO. City may process any such annexation of the Property concurrently with other Owner
Approvals, ' '

(1)  City shall use Good TFaith and Fair and Expeditious Dealing to

cause the completion of such annexation of the Property subject to all applicable requirements of
law. If such annexation of the Property cannot be accomplished without conditions that are
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unacceptable to Owner then, at Owner’s request, City shall terminate or request termination of the
proceedings, as appropriate, '

(2)  Owner shall pay City’s reasonable costs relating to all City actions
taken pursuant to this Section .11, including reasonable consultant costs, and including such
LAFCO fees, costs and charges relating to such annexation(s) that LAFCO charges to City.

(3) If City’s first Resolution of Application to LAFCO requesting
annoration of the Property is denied by LAFCO, then the Parties shall continue to work together
to secure such annexation in such a manner as they may mutually agree, including annexing only
portions of the Property at different times until such time as ail of the Property is annexed to City.

To the extent that the law requires a date to be sst forth within this Agreement by which

annexation of Annexation Property must be accomplished, that date shall be two (2) days prior to
the termination of the Term of thig Agreement.

(b)  Owner shall be responsible for the City’s processing costs regarding
actions taken by City pursuant to this Section. ‘

1.11  Adeguate Water Supply,

(@) Pursuant to the water supply assessment ("WSA") by City relating to the
potential development this Agreement addresses, adequate water supplies are known and will be
available during the Term of this Agreement for the potential maximum development that may
occur pursuant to this Agreement. Therefore, City shall make such water supplies available to
Owner for such potential development during the Term of this Agreement, Except as provided
herein, there shall be no cost to Owner for such water supply. Neither City nor Owner shall take
any actjons, inoluding without limttation, approval by City of any new dovelopment afier the
Bffective Date, that would impair or impede the City's ability to make such water supplies.
available to Owner during the Term of this Agreement for the potential maximum development
that may occur pursnant to this Agreement, - Water supply verifications shall take place at the
subdivision map approval stage for all development of the Property as required by such law, If
for any reason, despite the City's best efforts, such water supplies are not available from surface
water supplies for Owner's use on such development when needed, then the following shall
apply:

(1)  City shall pursue interim measures to satisfy such water supply
requirements, including without limitation, City's use of groundwater,

. (2)  If for any reason, despite City's best.efforts, such interim measures
are either not available, or are available but not in quantities necessary to fully satisfy such water
supply requirements, then Owner may, at Owner's sole and exclusive discretion, advance to City
such funds as are necessary to design, construct, operate and maintain one (1) ground water
well, and such ancillary facilities as are necessary to provide potable water service to the
Property until such time as City-provided permanent surface water supplies are available. Such
ground water well and ancillary facilities, including without limitation water treatment facilities,
as are necessary, as defermined by City, to provide potable water service to the Property, shall

~collectively be referred to herein as the “Additional Well.” Such Additional Well shall not be
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implemented unless and until Owner, in Owner’s sole and exclusjve discretion, elects to advance
to City all costs associated with its design, construction, operation and maintenance, and Owner's
development will not be served from the Additional Well until construction of the Additional
Well is completed and accepted by the City, After sufficient City-provided, permanent surface
water supplies are made available to serve the Property, such that the Additional Well is no
longer necessary, as determined by City, to serve the Property, City may use the Additional Well
for emergency water supply purposes in accordance with the City's water Master plan, provided
City reimburses Owner for all costs to Owner of the design, construction, operation and
maintendnce of the Additional Well that exceed Owner’s fair share of such costs, Such
reimbursement to Owner shall be made from appropriate development itapact fees subsequently
collected by City from other propetties determined by City to benefit from the Additionat Well,
in the normal course of development of such properties. If any ancillary improvements to the
Additional Well are required for the benefit of Ellis Project or are tite past of the Ellis FIP, the
cost of such facilities will not qualify for reimbursemerits from other developments.

The costs related to the transmission of the water supplies provided to the Propesty shall be paid
by those impact fees that are established in the Bilis FIP

1.12 Recyeled Water Program,

All other provisions in this Agreement to the contrary notwithstanding, Owner
hereby agrees that the Property and the Ellis Project shall be subject to such City recycled water
fee requirements as may be set forth in the Bllis FIP . In addition to complying with such
requirements, Owner hereby agrees that, as a condition of approval for any subdivision map for
the Property or the Eilis Project, the subdivider shall design and construct, in conformance with
applicable City standards, such recycled water infrastructure and facilities on collector streets as
are sufficient to provide recycled water for irrigation of Bllis parks, and as are. sufficient to
provide recycled water for irtigation of such other landscaped public spaces on the Property and
within the Ellis Specific Plan area as are mutually agreed on by the Paxties,

113 Wiastewsnter Treatment and Conveyance Capacity,
(®)  Wastewater Treatiment Capacity.

(1) Upon the Effective Date, City shall make available capacity from
the existing City wastewater treatment plant sufficient to provide the Ellis Project with adequate
wastewater treatment capacity for eight hundred (800) single-family detached residential units, a
swim center and Storage Uses (“Ellis Initinl Capacity”). There shall be no cost to Owner for the
Bllis Inittal Capacity

(2) Beyond the Ellis Initia} Capacity referenced above, the Ellis
Project shall receive that wastewater treatment capacity (“Additional Capacity”) needed to
adequately service the Property, with said Additional Capacity coming from the City’s existing
capacity at the existing wastewater treatment plant or “Expansion” of the existing wastewater
treatment plant. For the purposes of this Agreement, “Bxpansion” shall mean that expansion of
the existing treatment capacity of the existing wastewater treatment plant, which Expansion will
increase the treatment capacity of the plant from the existing approximately 9.0 million gallons
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per day of treatment capacity to approximately 20 million gallons per day of treatment capacity.
Such Expansion may be done in incremental phases, Owner shall pay In accordance with the
Ellis FIP, the costs of the Expansion (taking into account all users that will use the Expansion)
through a form of municipal financing or other mechanism acceptable and agreeable to the
Parties.  City shall take such measures as needed to ensure that other public and private
development profects proposing to utilize the Expansion shall pay their fair share of the funding
needed to construct, maintain and operate the Expansion. Owner's above-described funding
obligations shall be coordinated with the other public and private development projects to ensure
that such monies are collected from Owner and other public and private development projects at
approximately the same time. If the required fanding from other nsers or development projeots
is not available for the phase of Bxpansion needed to provide the Additional Capacity Owner
needs when Owner needs it, or if some funding from others is available but is not adequate to
fund the phase of Expansion needed to provide said Additional Capacity Owner needs when
Owner needs it, then, at Owner’s sole and exclusive discretion, Owner may pay the batance of
the cost of such phase of Expansion needed to provide ‘such Additional Capacity (“Owner
Funded Phase”). In such a case, Owner shall be reimbursed for that portion of the Owner
Funded Phase that exceeds Owner’s Additional Capacity needs, Except for responsibilities
provided for in applicable FIPs, CIPs and/or other developments to pay their fair share, City shall
not be obligated to advance funds for Additional Capacity Expansion,

(b)  Conveyance Capacity.

(¢} Initial Capacity in Coxral Hollow System: Owner is afforded the
tight to use 330 residential units of existing capacity in the Corral Hollow Sewer Conveyance
System on a permanent basis. There shall be no cost to Owner for transmission for up to 550
units. Conveyance capaoity shall be increased in accordance with any City-adopted Wastewater
Master Plan and the Ellis FIP,

(2)  Additional Capacity in Corral Hollow System: In addition to the
330 units of capacity mentioned above, there is an additionat two hundred twenty (220) units of
permanent sewer conveyance capacity in the existing Cowral Hollow conveyance system,
. Commencing on January 31, 2016, Owner may secure for its use such additional existing capacity
as has not been reserved and secured by other developexs or land owners by puying or otherwise
securing payment to the City of their “fair share” portion (as determined by the City) of the Corral
Hollow Sewer Conveyance System expansion cost by paying or otherwise sccuring payment of its
“fair share” portion of said cost. Provided that Owner has complied with all of its obligations
under this Agreement and is not otherwise in default under this Agreement, then between January
31, 2016 and April 30, 2016, City shall reserve exclusively for Owner all such remaining
additional cepacity in the existing Corral Hollow conveyance system, which Owner may secure
by paying or otherwise securing payment to the City of Owner's “fair shate” portion (as
determined by the City) of the Corral Hollow Sewer Conveyance System expansion cost.
Commencing on May 1, 2016, to the extent that Owner has not secured such reniaining sdditional
capacity in the existing Corral Hollow Conveyance System as provided in this Section 1. 13(b)(2),
the City’s obligation to reserve such remaining additional capacity for Owuer shall terminate.

(3  Interim Capacity in Bastside Sewer Conveyance System! In
addition fo the permanent sewer conveyance capacity mentioned above, the Property shall be
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allocated an additional two hundred fifty (250) units of sewer conveyance capacity currently
existing in the Bastside Sewer Conveyance System on an Interitn basls until phase one of the
Corral Hollow Sewer Conveyance System upgrade is completed, There shall be no charge to
Owner for said interim capacity.

(4)  City shalt take such mensures ag needed to ensure that other public
or private development projects proposing to use the Conveyance Bxpansion shall pay their fair
share (propottional) of the costs of such Conveyance Expansion. If additional funding from such
other development projects is not available prior to Owner’s need for the Conveyance Expansion,
Owner, in {ts sole and exclusive discretion, may request City to construct atl or a portion of the
Conveyance Bxpansion using finds to be provided by Owner. On the date that the City
determines that the Conveyance Bxpansion funded by Owner becomes-available, Owner shall be
entitled to such capacity as is necessary to meet Owner’s needs, which needs shall be equal to the
conveyance capacity for which owner has funded, To the extent that such Owner-funded capacity
exceeds Owner's needs, such excoss capacity shall be available on a first-come, fitst-served basis
to property owners within the service area of the capacity, and Owner shall be entitled to
reimbursement for fonding provided by Owner in excess of Owner’s fair share of the costs of the
Owner-funded Conveyance Bxpansion, and such reimbursement shall ocour prior to use by other
property owners. All wastewater conveyance connections will be available to Owner only after
the required improvements ate completed and accepted by City, Wastewater conveyance capacity
expansion to serve the Project shall be provided from the Corral Hollow sewer line and other
western sewer lines as set forth in the Bllis FIP for the maximurm development authorized by this
Apreemont,  Except for responsibiliies provided for in applicable CIPs -and/or other
developments to pay their fair share, City shall not be obligated to advance funds for conveyance
improvements.

114  Schools,

) Owner has entered into Memorandums of Understanding with the Tracy
Unified School District and with the Jefferson School District,

, {(b) Prior to. the first residential building psrmit issunnce, Owner shall execute
a school fucilities mitigation agreement with the Jefferson School District to mitigate the impact
of the Bllis Specific Plan on Jefforson School District facilities.

1,15 EMNis Specific Plan Parks.

(a)  Owner shall provide and dedicate to City neighborthood and community
parks pursoant to the four (4) acres per thousand formula required by the Bllis Specific Plan and
Applicable Law ('Park Requirements"), Owner shall construct all improvements for
neighborhood parks, consistent with the description of such parks in the Ellis Specifio Plan, prior
to dedication to Clty, Owner's compliance with community park obligations shall be subject to
and consistent with Section 1.01 of this Agreement. No additional park dedications, in lieu fees
or other park-related requirements shall by imposed by City on Owner or the Property beyond
the Park Requirements of this Agreement,
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(b)  The timing of the dedication to City of Bilis Specific Plan parks and the
construction of Ellis Specific Plan park improvements shall be determined by City at the time of
City approval of subdivision maps for the Property. .

116 Future Impact Fees; Nexus.

" '(a)  Durng the Term of this Agreement, only those impact fees that are
included in the Ellis FIP shall apply to the development of the Propetty.

- (b)  Except as provided in this Agreement, this Agreement is not intended to
change or affect either Parties' rights or obligations regarding the over-sizing of improveinonts,
services and/or facilities beyond the impacts of the Property. -

" ARTICLE 2 .
SSIG) ONT, DEFAUL NUAL REVIE

TERMINATION, LEGAL ACTIONS
2,01  Covenants Run With The Land.

(n)  This Agreement and all of its provisions, agieements, rights, powers,
standards, terms, covenants, obligations, benefits and burdens shall be binding upon and Inure to
the Parties and their respective heirs, successors (by merger, consolidation, or otherwise),
assigus, deviseos, administrators, representatives, lessees, and all other petsons or -enfities
acquiring the Property, or any part thereof, whether by sale, operation of law or in any manuer
whatsoever, and shall inure fo the benefit of the Parties and thelr respective heirs, successors (by
merger, consolidation or otherwise) and assigns (collectively, "Assignee"),

(b)  Upon assignment, in whole or in part, and the express written agsumption
by the Assignee of such assignment, of Owner's rights and interests under this Agreement,
Owner shall be released from its obligations with respect to the Property, or any lot, paccel, or
portion thereof so assigned to the extent arising subsequent to the date of such assignment, A
default by any Assignee shall only affect that portion of the Property owned by such Assignee
and shall not cancel or diminish in any way Owner'’s rights hereunder with respect to the
assigned portion of the Property not owned by such Assignee. The Assignes shall be responsible
for the reporting and annual review requirements relating to the portion of the Property owned by
such Assignee, and any amendment to this Agreement between City and Assignee shall only
affect the portion of the Property owned by such Assignee. Any and all provisions of this
Agreement to the contrary notwithstanding, Owner shall not be released from any of its
obligations under this Agreement, whether by assignment, conveyance, or any other means,
unless and unti] Owner has fully satisfied its obligations under Section 1.01 of this Agreement

2.02  Deofaults.

(#)  Any failure by City or Owner fo perform any material term or provision of
this Agreement, which failure continues uncured for a period of sixty (60) days following written
notice of such failure from the other Party (unless such period is extended by written mutual
consent), shall constitute a default under this Agreement, Any notice given pursuant to the
preceding sentence shall specify the nature of the alleged failure and, whero appropriate, the
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manner in which such alleged failure satisfaclorily may be cured, If the nature of the alleged
failure is such that it cannot reasonably be cured within such 60-day period, then’ the
commencement of the cure within such time period, and the diligent prosecution to completion
of the cure thereafter, shall be deemed to be a cure within such 60-day pexiod.

()  No failure or delay in giving notice of default shall constitute a waiver of
default; provided, however, that the provision of notice and opportunity to cure shall
nevertheless be a prerequisite to the enforcement or correction of any defauilt,

(5] During any cure peviod specified under this Section and during any petiod
prior to any delivery of notice of failure or default, the Party charged shall not be considered in
default for purposes of this Agreement. If there is a dispute regarding the existence of a default,
the Parties shall otherwise continue to perform their obligations hereunder, to the maximum
extent practicnble in light of the disputed matter and pending its resolution or formal termination
of the Agreement as provided herein,

. (d) City will continue to process in good faith development applications
during any cure period, but need not approve any such application if it relates to a development
proposal on the Property with respeot to which there is an alloged default herevnder.

(¢) In the event either Party is in default under the tetms of this Agreement,
the non-defaulting Party may elect, in its sole and sbsolute discretion, to pursue any of the
following courses of action: (i) waive such default; (i) pursue administrative remedies, and/or
(iii) pursue judicial remedies. In no event shall City modify this Agteement as a result of a
default by Owner except in accordance with the provisions of Section 1.14 above,

® Bxcept as otherwise specifically stated in this Agreement, either Party
may, in addition to any other rights or remedies, institute legal action to cure, correct, or-remedy
any default by the other Party to this Agreement, to enforce any covenant or agreement herein, or
to enjoin any threatened or attempted violation hereunder or to seek specific performance, For
purposes of instituting a legal action under this Agreement, any City Council determination
under this Agreement shall be deemed a final agency action.

(g)  The Parties hereby acknowledge that the City would not have entered into
this Agreement if doing so would subject it to the risk of incurring lability in money damages,
either for breach -of this Agreement, anticipatory breach, repudiation of the Agreement, or for
any actions with respect to its negotiation, preparation, implementation or application. The
Parties further acknowledge that money damages and remedies at law generally are inadequate,
and specific performance is'the most appropriate remedy for the enforcement of this Agreement
and should be available to all Parties for the following reasons: '

(1)  Money damages are excluded as provided above;

(2)  Due to the size, nature, and scope of the Project, it may not be
practical or possible to restore the Property to its original condition once implementation of this
Agreement has begun. After such implementation, Owner may be foreclosed from other choices
it may have had to utilize the Property or portions thereof, Owner has jnvested significant time
and resources and performed extensive planning and processing of the Project in agreeing to the
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terms of this Agreement and will be investing even more significant time and resources in
implementing the Project in roliance upon the terms of this Agreement, and it is not possible to
determine the sum of money which would adequately compensate.Owner for such efforts,

Therefore, the Parties hereby acknowledge and agree that it is a material part of Owner’s

consideration to City that City shall not be at any risk whatsoever to liability for money damages
relating to or arising from this Agreentent, and except for non-damages remedies, including the
remedy of specific performance, Owner, on the one hand, and the City, on the other hand, for
themselves, their successors and assignees, hereby release one another’s officers, trustees,
direotors, agents and employees from any and all claims, demands, actions, or suits of any kind or
nature atising out of any liability, known or unknown, present or future, including, but not limlted
to, dny olaim or lability, based or asserted, pursuant to Artlole I, Seotion 19 of the California
Constitution, the Fifth and Fourteenth Amendments of the United States Congstitution, or any other
law or ordinance which seeks to impose any money damages; whatsoever, upon the Parties
because the Parties entered into this Agreement, because of the terms of this Agreement, or
because of the manner of implementation or performance of this Agreement.

2,03  Annual Review.

(®)  The Bnabling Resolution provides for annual review of Owner's good faith
compliance with the terms of this Agreement. Bach year during the term of this Agreement, City
shall initiate the annual review by written notice to Owner." Upon receipt of such written notice,
Owner shall comply with such requirements of the Enabling Resolution and shall furnish to City
a report demonstrating good faith compliance by Owner with thie terms of this Agreement.

{b)  Following any such annual review, if Owner is determined to be in good
faith compliance with the terms of this Agreement, City shall furnish Owner, upon Owner's
request, a certification of compliance in recordable form,

(@) Pollowing any such annual review, if Owner is determined to not be in
good faith compliance with the terms of this Agreement, City shall furnish to Owner a notice of
noncompliatice, which shall be deemed n notice of default and shall comumence the cure period
set forth in Section 2,02 above,

(d)  In addition to the annual review provided for in this Section, City may
investigate or evaluate from time o time during the course of any piven yenr, and regardiess of
whether such investigation or evaluation takes place as part of the annual review, any subject
matter that is properly the subject of an annual review,

2.04  Yorce Majeure Delay, Extenston of Times of Performance.

(®  In addition to specific provisions of this Agreement, performance by either
Party hereunder shall not be deomed to be in default where delays or defaults are due to war,
insurrection, strikes, walkouts, riots, floods, earthquakes, fires, casualties, acts of God,
governmental entities other than City, its departments, agencies, boards and commissions,
enactment of conflicting State or Federal laws or regulations, or litigation (including without
limitation litigation contesting the validity, or seeking the enforcement or clarification of this
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Agrecment whether instituted by Owner, City, or any other person or entity) (each a "Force
Majeure Event").

(b)  Either Party claiming a delay as a result of a Force Majeure Bvent shall
provide the other Party with written notice of such delay and an estimated length of delay, Upon
the other Party's receipt of such notice, an extension of time shall be granted in writing for the
period of the Force Majeure Event, or longer as may be mutually agreed upon by the Parties,
unless the other Party objects in writing within ten (10) days after recsiving the notice. In the
event of such objection, the Parties shall meet and confer within thirty (30) days after the date of
objeation to atrive at'a mutually acceptable solution to the disagreement regarding the delay. If
no mutually acceptable solution is reached, either Party may take action as permitted ufider this
Agreement, ' '

2.05 Third Paxiy Legal Actions.

(8)  If there are any third party administrative, legal or equitable actions
challenging any of the Project Approvals or the Subsequent Approvals, Including without
limitation this Agreement and all CRQA processes and actions by City relating to the Project,
Owner shall defend and indemnify the City ageinst any and all fees and costs arising out of the
defense of such actions, including the fees and costs of City’s own in-house or special counsel
retained to protect the City’s interests. Each Party is entitled to legal counsel of its choice, at
Owner’s expense. The Parties and their respective counsel shall cooperate with each other in the
defense of any such actions, including in any settlement negotiations. If a court in any such
action awards any form of money damages to such third party, or any attorneys’ fees and costs to
such third party, Owner shall bear full and complete responsibility to comply with the
requirements of such award, and hereby agrees to timely pay all fees and costs on behalf of the
City.

()  If any part of this Agreement, any Project Approval or Subsequent
Approval, is held by a court of competent jurisdiction to be invalld, the Parties shall cooperate to
use their best efforts, to the extent permitted by law, to oure any inadequacies or deficiencies
_ identified by the court in a manner consistent with the express and implied intent of this
Agreement,

ARTICLE 3
GENERAL PROVISIONS

3,01 Definitions,

(a)  To the extent that any capitalized terms contained in this Agreemeént or its
Exhibits are not defined below, then such tetms shall bave the meaning otherwise ascribed to
them in this Agreement and its Exhibits and/or the Applicable Law.

()  As used in this Agreement and its Exhibits, the following terms, phrases
and words shall have the meanings and be interpreted as set forth in this Section:

(1)  "Agreement" shall mean this Amended and Restated Development
Agreement between City and Owner,

r

QUDOMIRINIRSS? "25"

AR 01360




(2)  “Agreement Effoctive Date” shall have the meaning set forth in
Section 1.06(a) of this Agreerent.

(3  "Annoexation Effective Date" shall mean that date upon which all
of the following have ocourred: the Ellis Project Approvals huye been approved by the City and
the annexation of the Property has been approved by LAFCO, the Ellis Project Approvals and
LAFCO’s annexation approvals have taken effect under controlling law, the applicable statute of
limitations has run on the Ellis Project Approvals and LAFCO annexation approvals without o

- lawsuit being filed within that statutory limitations period, or if a lawsuit has been filed within
that statutory limitations petiod, that the defendant and real party have prevailed in the lawsuit,
or the Ellis Project Approvals and LARCO annexation approvals are otherwise determined legal
and effective, :

(4)  “"Annual RGA Eligibility" shall have the meaning set forth in
Section 1.07(b) of this Agreement, :

(5)  "Applicable Law" shall have that meaning set forth in
Section 1.03 of this Agreement,

(6)  "Appreving Ordinance” shall have the meaning set forth in
Recital paragraph P of this Agreement,

(7)  "Assignec" shall have the meaning set forth in Section 2,01(2) of
this Agresment. .

(8)  "CEQA" shall have that meaning set forth in Reocital paragraph H
of this Agresment,

©)  "Certificate of Oceupancy” shall tnean a certificate issued or final
inspection approved by the City authorizing occupancy of a residential unit,

(10) "City" shall have that meaning set forth in the preamble of this
Agreement, ‘ '

(t1) "City Swim Center Contribution" shall have the meaning set
forth in Section 1.01(c) of this Agreement, ‘

(12)  "Claims" shall have the meaning set forth in Section 3.04 of this
Agreement, )

(13)  "Conceptual Deslgn" shall have the meaning set forth in Section
1.01(d) of'this Agreement,

(14)  "Construction Codes" shall have the meaning set forth in
Section 1.03(r) (5) of this Agreement,

: (15)  "Development Agreement Statute" shall have the meaning set
forth in the preamble of this Agreement.
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(16)  "Eltis FIP" shall have the meaniisg set forth in Section 1.03(a)(2)
of this Agreement,

(17) "Elis Initinl Capacity" shall have the medning set forth in
Section 1.14(a) (1) of this Agrcement.

(18) “Elis Project” shall have the memﬁng get forth in Recital
paragraph I of this Agreement.

(19) “Elis Project Appyrovals”" shall have the meaning set forth in
Recital paragraph 1 of this Agreement. )

(20) “LDis Swim Center Site” shall have the meaning set forth in
Section 1.01(b) of this Agteoment, - .

. (21) "Enabling Resolution" shall have the meaning set forth in the
preamble of this Agreement, .

22) “Existing City Laws" shall have the meating set forth in
Section 1.03(a) (3) of this Agreement,

(23) "Force Majeure Event" shall have the menning set forth in
Section 2.04(a) of this Agreement.

(24) "General Plan" shall mean the City of Tracy General Plan as
amended by the City Council on Janvary 22, 2013, by Resolution No. 2013-012, as desoribed in
Recital paragraph I of this Agreement.

(25) "GMO" shafl mean the City of Tracy Residential \Growth
Management Plan set forth in Chapter 10,12 of Title 10 of the City of Tracy Code of Ordinances,
as may be amended from tims to time.

(26) "GMO Guidelines" shall mean the GMO Guidelines adopted by
the City Council of the City of Tracy pursuant to Title 10, Chapter 10.12, Section 10.12,050 of
the City of Tracy Code of Ordinances, that are in effect on the Agreement Effective Date.

(27) "Good Faith and Fair and Expeditious Dealing” shall have the
menning set forth in Section 1.02(c) of this Agreement,

(28) "LAFCO" shall have the meaning et forth in Section 1.02(c) of
this Agreement, :

(29) “Lond Dedication Offer” shall bave the meaning set forth in
Section 1.01(b) (1) of this Agteement.

(30) “Legal Effect" shall mean that the ordinance, resolution, permit,

license or other grant of approval (collectively, "permit") in question, has been adopted by City
and that all applicable administrative appeal periods and statutes of limitations have run and that
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the permit has not been overturned or otherwise rendered without legal and/or equitable force
and offect by a court of competent jurisdiction or other tribunal with final and binding declsion
authority.

(31) "Mondated New City Law(g)" shall have the nieaning set forth in
Section 1.05(e) of this Agreement,

(32) "New City Lé\v(s)" shall have the meaning set forth in
Section 1,05(a) of the Agreement. ' :

(33) ‘“Notlce of New Law(s)" shall have the meaning set forth in
Section 1.05(b) of this Agresment.

(34) “Original  Devolopment Agreement” shall mean that
development agresment by and between the City of Tracy and Surland Commusities, LLC,
approved by the City of Tracy on December 16, 2008, executed by the City of Tracy and Surland
Communities, LLC, between January 28, 2009 and Rebruary 5, 2009, and recorded in the San
Joaquin County Recorder’s office on February 5, 2009 as Document Number 2009-022386,

(35) “Original EIR” shall have the meaning set forth in Recital
paragraph D of this Agreement,

(36) "Overall RGA Maximum" shall have the meaning set forth in
Section 1.07(b) of this Agreement,

(37)‘ "Owner" shall have that meaning set forth in the preamble of this
Agreement, '

(38) "Owner Approvals" shall have the menaning set forth in
Section 1.03(a)(2) of this Agreement,

(39) “Owner Funded Phase” shall have that meaning set forth in
Section 1.13(a)(2) of this Agreement, :

(40) "Owner Swim Center Contribution" shall have the meaning set
forth in Section 1.01(a) of this Agreement,

(d1) "Park Réquirements" shall have the meaning set forth in
Section 1.15(a) of this Agreement. '

(42) "Party" and “Parties" shéll have the meaning set forth in the
preamble of this Agreement,

(43) "Police Powers" shall have the meaning set forth in the preamble
of this Agreement,

(44)  "Processing Fees" shall mean fees charged by the City which
represent the costs to City for City staff (including consultants) time and resources spent
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reviewing and processing applications for Owier Approvals, as govemed by Govemment Code
section 66014, : :

(45) "Property" shall have the meaning set forth in Recital paragraph
M of this Agrecmnent.

(46) '"Residential Growth Allotments” or "RGAs" shall have the
meaning set forth in the GMO,

@7) “Revised EIR” shall have the meoning set forth in Recital
paragraph F of this Agreement, ,

(48)  “Subdivision Document" shall have the meéming set forth in
Section 1.06(d) of this Agreemaent. .

l

(49)  "Swim Center Funds® shall have the meaning set forth in Section
1.01(c) of this Agreement.

(50)  "Swim Center Funds Account" shall have the meaning set forth
in Section 1.01(a) (1) of this Agreement.

(51) "Term" shall have the meaning set forth in Section 1.06(a) of this
Agreement,

(652) "Third Parfy Challenge” shell have the meaning set forth in
Section 1.06(b) of this Agreement.

(83) '"Vesting Map" shall have the meaning set forth in
Section 1,06(¢)of this Agreement,

(54) “"WSA" shall have the meaning set forth in Seotion 1.11(a) of this
Agreement,

3,02 Requirements of Development Apreemont Statute,

(n)  The permitted uses, density and/or intensity of use, maximum height and
size of buildings aud other structures, provisions for reservation or dedication of land, and other
terms and conditions applicable to any development and constraction on the Property shall be
those set forth in the General Plan and the Bllis Specific Plan, as incorporated by reference

herein, and all other provisions of the Applicable Law, as provided for and consistent with the .

provisions of Section 1,03(b) above.

()  During the Term of this Agreement, and pursuant to Government Code
section 65866, the rules, regulations, official policies and all other controlling criteria shall be the
Applicable Law, which Applicable Law may expand pursuant to this Agreement to include New

City Law(s), Owner Approvals, and other subsequent actions that this Agreement includes in the -

Applicable Law.
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(©)  As stated sbove, this Agreement complies with laws regarding
Development Agreement Statute (including withowt limitation Government Code section
65865.2), which requires this Agreement to specify the duration (Term) of the Agreement, the
petmitted uses of the Properly, the density or intensity of use, the maximum height and size of
proposed buildings, and provisions for reservation or dedication of land for public purposes. The
duration of this Agreement is set forth herein, and this Agreement sets forth provisions for the
permitted uses, the density and intensity of use, the maximum height and size of proposed
buildings, and the dedication of land for public purposes in the Applicable Law provisions of this
Agreement, . .

3.03 Development Timing,

The Parties acknowledge that the timing, sequencing, and phasing of any later-approved
development is solely the responsibility of Owner, In particular, the Parties desire to avoid the
result of the Callfornia Supreme Coutt's holding in Pardee Construction Co. v. City of
Camarillo, 37 Cal.3d 465 (1984), where the failure of the parties therein’ to consider and
exprossly provide for the timing of the development resulted in a later-adopted initiative
restricting the timing of development to prevail over such parties' agresment,

3,04 Hold Harmless and Indemnification.

Owner shall indemnify, defend, and hold harmless City (including its elected officials,
officers, agents, and cmployees) fiom and against any and all claims, demands, damages,
ligbilities, costs, and expenses (including court costs and aftorney's fees) (collectively, "Claims")
resulting from or arising out of the development contemplated by this Agreement, other than a
liability or claim based upon City's gross negligence or willful misconduct. The. indemnity
obligations of this Agreement shall not extend to Claims arising from activities associated with
the maintenance ot repair by the City or any other public agency of improvements that have been
accepted for dedication by the City or such other public agency.

3,05 Miscellancous.

()  Applicable Law and Attorneys' Fees. This Agreement shall be construed

and enforced in accordance with the laws of the State of Californin. Owner acknowledges and
agrees that City has approved and entered into this Agreement in the sole exercise of its
legislative discretion and the standard of review of the validity and meaning of this Agreement
shall be that accorded legistative acts of the City. Should any legal action be brought by a Party
for breach of this Agresment or to enforce any provision herein, the prevailing Party of such
action shall be entitled to reasonable attorneys' fees, court costs, and such other costs as may be
fixed by the court,

()  Development Is a Private Undertaking, The development contemplated by

this Agreement is a separately undertaken private development. No partnership, joint venture, or
other assooiation of any kind between the Owner, on the one hand, and City on the other, is
formed by this Agieement, The only relationship between City and Owner is that of a
governmental entity regulating the development of private property and the owners of such
private property.
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(©  Construction, "As used in this Agreement, and as the context may require,
the singular includes the plucal and vice vetsa, and the masculine gender includes the feminine

and neuter and vice versa,

(@)  Notices,

(1)  All notices, demands, or other communications which this
Agreement contemplates or authorizes shall be in writing and shall be personally delivered or

mailed to the respective Party as follows:

RUAEE D 5

If 1o the City:

City Manager

City of Tracy

333 Civic Center Plaza
Tracy, CA 95376
Telephone: (209) 831-6000
Facsimile: (209) 831-6120

copy to:

City Attorney

City of Tracy

333 Civic Center Plaza
Tracy, CA 95376
Telephone: (209) 831-6130
Facsimile: (209) 831-6137

If to Owner:

Les Serpa

Chris Long

Surland Communities, LLC
1024 Central Avenue
Tracy, CA 95376
Telephone: (209) 832-7000
Facsimile; (209) 833-9700

With a copy to:

Wilson F. Wendt

Miller Starr Regalia

1331 N. California Boulevard
Walnut Creek, CA 94596
Telephone: (925) 935-9400
Facsimile: (925) 933-4126

34
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(2)  Either Party may change the address stated herein by giving notice
in writing to the other Party, and thereafter notices shail be addressed and transmitted to the new
address. Any notice given to Owner as required by this Agreement shall also be glven to all
other signatory Parties herelo and any lender which requests that such notice be provided, Any
signatory Party or lender requesting receipt of such notice shall furnish in writing its address to
the Parties to this Agreement,

(&)  Recordation. No later than ten (10) days after the Effective Date, the
Clerk of the Clty shall record a copy of this Agreement in the Official Records of the Recorder's
Office of San Joaquin County. Owner shall be responsible for any recordation fees.

(®  Jurisdiotion and Venue. The intespretation, validity, and enforcement of
the Agreement shall be governed by and construed under the laws of the State of California.
Any suit, claim, or legal proceeding of any kind related to this Agreement shall be filed and
heard in a conrt of competent jurisdiction in the County of San Joaquin.

(8  Waivers. Waiver of a breach or defanlt under this Agreement shall not
congtifute a continuing waiver or a waiver of a subsequent breach of the same or any other
provision of this Agreement, :

() Execution/Bntire Agresment. This Agreement may be executed in two (2)

duplicate originals, each of which is deemed to be an original. This Agreement, including these
pages and all the exhibits inclusive, and all documents incorporated by reference herein,
constitute the entire understanding and agreement of the Parties,

o Signatures. The individuals executing this Agreement represent and
warrant that they have the right, power, legal capacity, and authority to enter into and to execute
this Agreement on behalf of the respective legal entities of Owner and City, This Agreement
shall inute to the benefit of and be binding upon the Patties hereto and their respective successors
and assigns.

()] Severability, Should any part, term or provision of this Agreement or any
document required herein to be executed or delivered be declared invalid, void or unenforcesble,
all remaining parts, terms and provisions hereof shall remain in full force and effect and shall in
no way be invalidated, impaired ot affected thereby,

(ly  Bxhibits. The following exhibits are attached to this Agreement and are
hereby incorporated herein by this reference for all purposes as if set forth herein in fully

Exhibit 4 Property Legal Descripilon '
Exhibit B RGA Transmittal and Application Form
[SIGNATURES ON FOLLOWING PAGE]
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TN WITNESS WHEREOP, the Parties do hereby agtee to the full performance of the

terms set forth herein.

"City“
CITY OF TRACY, a municipal
cotporation

M@ /%,j

"“Owner" .
SURLAND COMMUNITIES, LLC, a California
limited liability company

By: Rxondiss® Michael Maciel
Title: Mayor Pro Tem
Date: _ 9-17- 1%

Attest:

_ Sorvine Yt pdunnds.

By:
Title: CITY. CLERK.
Date A -7 -1%

Appydyed Form:

By: Daniet Sodergeeh
Title: City Atforngy
Date: "IJ l’(l 13

SUBCWLISNINGS

Vi /
o M
‘ By: Z ;
Les Serpa Tt i
Title: Yratzu

Date: %-29- 1%
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ACKNOWLEDGMENT

State of California .
County of IS

On/‘/bfc/? S QA pefare el g;fﬁzg A .,/\/idgt@’g’rgr'ﬁ lgbiﬂ&&bﬁc
f i (insert name and title of the officer) ‘

personally appeared LQS \/ ISQ.I” DO

who proved {o ma on the basis of satisfactory evidence to be the person{s) whose namets) lshare
subscriped to the within insirument and acknowledged to me that he/she/thay exscuted the same in
his/Rer/their authorized capacityties), and that by his/her/thelr signature(s) on the instrument the
person(s), or the entity upan behaif of which the person(s) acted, executed the.Instrument,

I certify under PENALTY OF PERJURY under the laws of the State of Callfornia that the foregoing
paragraph Is trus and correct, .

KIRSTIE L. MOKENLIE
Gommissjon # 1947678
Notary Publlo - Galllornia

L Ui 7 N
i ; . IS 1y Comm. Expiros 8
Signiature [/let[f‘; —= T (Seal)

WITNESS my hand and officlal seal. 1 om
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CALIEORNIA ALL-PURPOSE ACKNOWLEDGMENT CIVIL CODH § 1108
5 - PO O v
Slgte of Callfornia
Counly of So.n Jo ayuia

on  S/AT/1D  belore me, . —Shartt K, Oaviy Notary Public,
i ’

Reio insen Namd and Tl of the Oifloar
psrsonally appeared Michae! Macicd

Name(s) of Signei(s)

3

who proved to me on the basis of satistactory
evidence to be the person(s) whose name(s} s/eve
subscrlbed to the within instrument and acknowledged
to me thal he/Shefihey executed the same in
hiswjbefr aultiorized capacily(ids), and that by

’ b AVIS his/pediheir signaturets) on the Instrument the
1 ’{*“" P%  commission # 1943769 person(sd, or the entity upon behalf of which the
b @?g-g&é‘ Nolary Public - Callfornia é person(®) acted, executed the instrument,

% i / San Joaguln County =
<

| cedity under PENALTY OF PERJURY under the

laws of the State of Californja that the foragoing
paragraph Is true and correct..

WITNESS my hand and officlal seal.
)&LW'L(«/L K. A W

Signature:-:

Place Notary Ssai Abovo . Signsture of Hotary Publie

OPTIONAL

Though the information halow Is nof raquired by law, It may prove valuable 1o parsons relying on the document
\and could prevent fraudulent removal and reaftachment of this form to another document.

Description of Attached Documoent

4 Title or Type of Documeant: Amendek $ Restot e Pevidopmeat Pgrevread
Document Date: _ Number of Pages:
Signer(s) Other Than Named Abave:
Capacity(ies) Claimed by Signer(s)
Signer's Name: Signer's Name:
L] Corporate Ofticer — Tilla(s): i Corporate Officer — Title(s): . — .
{1 Individuat . leﬂggg‘%‘l‘i}galllm 1 individual . .
I3 Pariner - - Limited {) General { Top of thumb hera {1 Partner — [ Limited {1 General | Top of twmb her
1 Altornsy in Faot (3 Attornay in Fact
i} Truslee ) Trustee
{1 Guardian or Conservator {.J Guardian or Conservator
LI Other: 210ther:
Slgner Is Representing: Signer ls Representing:

2010 National Nolsry Assocation + NationalNateny.org + 1-800-US HOYARY (1-800-875.8822) o . fler #5007
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Exhibit 4
Property Description

SUNOALANLAS 2

AR 01371



The land situated in the anincorporated aren of the County of Sau Joaquin, State of
California, and described as follows: )

PARCEL NOQ. 1: s

A portion of Seotion 6, Township 3, South, Range 5 East, Mount Diablo Base and
Meridian according to the Offioinl Plat thereof, more particularly desoribed as follows:
Beginning at an ron pipe in the Bast line of the Southwest 1/4 of said Seotion 6, bearing
South 0° 17" Bast 4220.90 feot from the jron bolt at the Northéast comer of the Northwest
1/4 of said Seotion 6; thence along the East line of the Southwest 1/4 of said Sectjon 6,
South 0° 17" Bast, 964.50 fost to irori pipe in the North line of right of way the Western
Pacific Railroad; thence along the Noxth line of said xight of way being 50 feet North of
the center line of the main line {ract of said railraad, South 89° 49" West 1796.43 feet to
an-fron rod at the Southeast corner of the traot of land conveyed to the United States of
Amerioa by Deed recorded in Book of Official Records of San Joaquin County, Vol.
1061, Page 45, San Joagquin County Records; thence along the Northoasterly bonndary
line of said property conveyed to the Unifed States of Amerios, as follows: North 74°
58" West 550.5 fest to an iron rod; North 16° 08' West 317.4 feot to an iton rod; Noxth
58° 09" West 1563.2 feet to an iron rod; South 89° 41' West 437.8 foet to an iron rod in
the East line of the Lammers Road which i5'25 feet Bast of the West line of gaid Section .
6; thence along the East line of the Lammers Road, North 0° 11 West 40 feet to an iron
pipe; thenoe 89° 41" Bast 449.24 feet to an iron pipe; thence South 58° 09 Bast 677.57
feot to an iron pipe; thence North 89° 43' 30" Bast 3152.53 feet-to the point of beginning,

_APN: 240:140-8

PARCRL NO, 2:
A tract of land situated in'the County of Sar Joaquin, State of California in the Southwest

1/4 of Section 6, Township 3 South, Range § Bast, Mount Diablo Base and Meridian,
more particularly desoribed as follows: * :

Parcel 2 as shown ugon Parcel Map recorded December 31, 1992 in Book of Parcel
Maps, Vol. 18, Page 167, San Joaquir} County Records,

APN: 240-140-22

PARCEL NO, 3;

A traot of land situate in the Southwest 1/4 of Section 6 Township 3 South, Range 5 East,

Mount Diablo Base and Meridian, more partiouiarly describod as follows: Boginning at
an iron pipe in the East line of the Northwest 1/4 of snid Section 6 bearing South 0° 17'
Rast, 2977.36 feet from the iron'bolt at the Northeast corner of the Northwest 1/4 of
Seotion 6; thence along thoe Bast line of the Southwest 1/4 of said Seotion 6, South 0° 17'
Rust 590,08 fest to an iron pipe; thence South 89° 43' 30" West, 4175.03 feet to an iron
pipe in the Bast line of the Lammers Rord which is 25 feet East of the West line of snid
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Section 6; thence along the East line of said Lammers Road, North 0° 11" West 590,08
feet to an iron pipe; thence North 89° 43*30" Bast, 4174 fest to the point of beginning,
EXCBPT THEREFROM a portion of the Southwest 1/4 of Section 6, Township 3 South,
Range 5 Bast, Mount Dinblo Base and Mesidian, more partioularly desoribed as follows:

Bogintting at a 1 inch iron pips at the Northwest comer of that certain tract of land
tdosoribed In a Deed to Roy Tugo and Margaret Tuso, husband and wife, recorded June 8,
1949, i Book of Official Records, Vol, 1213, Page 30, San Joaquin County Records,

satd point of beginning being on the Bast line of Lammexs Road (a 50 foot road); thence
a!ong the North line of said Tuso property North 89° 44' 00" Rast 710.00 feet to a 3/4
inch iron pipe; thence South 0° 11' Bast 17,00 feet to a 3/4 inch'iron pipe; thence South
89" 44' 00" Weat, and parallel to the North line of said Tuso property, a distance of
710.00 feot to a 3/4 inch jron pipe on the Baat line of said Lammers Road; thence along
the Bast line of Lammers Road Noril 0° 11 West. 17.00 fest to the point of beginning.

APN: 240-1 40-16

PARCEL NO. 4;
A-portion of the Southwest Quarter of Section 6, Township 3 South Range § East, Mount

Diablo Base and Merldmu, frnore particularly desmbed as follows:

Parcel 1, s shown on that certain Parcel Map filed for record December 31, 1992, in
Bagk 18 of Parceél Maps, at Page 167, San Jorquin County Recorda,

APN: 240-140-23

PARCRL NO, 5: :
Parcel Ong, as shown on that certain Parcel Map entitled “PA-0800181, Parcel Mup”,

filed January-27, 2009, in Book 25 of Parcel Maps at Page 33, in the Ofﬁce of the
Recordor of San Joaquin County. :

APN; 240-140-30

PARCEL NO. 6:
The Southenst Quarter of Section 6, Townshlp 3.South, Range 5 East, Mount Diablo

Base and Meridian.

EXCEPT THEREFROM that portion in County Road along the Eastoily boundary of said
Quarter Section, as said road existed on July 17, 1901,

ALSO EXCEPT THEREFROM that portion thereof conveyed to the Western Pacific
Railway Company, a railroad corporation, by Deed recorded June 13, 1906 in Book "A"

of Deeds, Vol, 145, Page 528 San Joaquin County Records.
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ALSO BXCEPT THERBEROM.that portion conveyed to Carol Joan Maridon, aka Carol
1, Maridon in Deed recorded January 28, 1989 Instrument No. 89057861 and described as
follows: . '

A portion of the Southeast one quarter of the Southoast one quarter of Section 6,
Township 3 South, Range 5 Bast, Mount Diablo Bass and Moerldian, desoribed as follows:

BEGINNING at an iron rod at the intersection of the West line of a County Road (Corral
Hollow Road) and the North line of that certain pardel of real proporty as originally
conveyed to Western Pacific Railroad Company by Deed recorded June 13, 1906 in Book
A of Deeds, Vol, 145, Page 528, San Joaquin County Records; said point of beginning
being North 0° 12! 00" East, along the Seotion line, 138,28 fect and North 89° 44' 22!
West 30 feet from the Southeast corger of anid Seotion 6, Township 3 South, Range §
East, Mount Diablo Basoe and Meridian; and running thenoe North 89° 44'.22" West along
- said North line, parallel with, and 50.0 feet distant from the conterline of the existing
Unton Pacific Railroad tracts, 500,00 feet to an iron road; thence Noxth 0° 12' 00" Bast,
parallel with Corral Hollow Road and the Bast line of snid Section 6, 174.24 feet to an
jton rod; thence South 89° 44' 22" East, parallel with said North boundary conveyed to -
Westem Pacifio Railroad Company, 500.00 feotto an iron rod on the Wost line of Corral
Hollow Road; thence South 0° 12 00" West along sald West line, 174.24 feet to the point

of beginning, .

EXCEPT THEREFROM that portion conveyed to the County of San Joaquin in Deed
recorded Januory 27, 1989, Dooument No, 89007328, Offiolal Records. .

ALSO EXCREPT 'I’HEP;EFROM all of Parcel One as shown on that certain Parcel Map
entitled “PA-0800181, Parcet Map”, filed January 27, 2009, in Book 25 of Parcel Maps,
at Page 33, in the Office of the Recorder of San Joaquin County.

Note: The above described parcel of land is also shown as the “Designated Remainder”

on'that cextain Parcel Map entitled “PA-0800181, Parcel Map”, filed January 27, 2009, in -

Book 25 of Parcel Maps, at Page 33, in the Office of tho Recorder of San Joaquin
County. . : .

APN: 240-140-31
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Exhibit B )
RGA Applioétion
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SUODH NS XEDIL

RGA Transmittal Form

SURLAND DEVELOPMENT AGREEMENT :
RESIDENTIAL GROWTH ALLOTMENT APPLIGATION

- This Is & Réstdential Growth Allotment {RGA) applloation as provided for In the

Development Agreement batween THE CITY OF TRACY and SURLAND
COMMUNITIES, LLC datad , - ("Agreement™).

Submitied by:
Date

Racalved by:
Date;
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APPLICATION FOR RESIDENTIAL GROWTH ALLOTMENTS

' Burpose Of Application

RGNS Excaption (For Affordable Houalng Unite):
i ' Appligaat's information
Narna: ' . v :relephone ﬁo.:
Campany; Fax Nu.!
Malllng Address:
' CllyistaterZlp Gode: .
Properly Ownar's Information

Name; : ' .Tafephone No,:
Campany:’ Fay No.:
Malling Addrags; .
Clty/SlatedZip Codo:

e nedeéaary, pléaae attaoh & a'heat listing additional prapeity awnor information)
' - Project Information ‘

" Racorded Subdlvistan Name:
Tract N _ Totel No of Lots:

Totaf Acreage:

Spoofly Planning Area (ax: Ellls, ete.): -
. Prafact (Gwnetahlp) Area for whioh RGA's are applled

‘Projact Area nate (i differant from abave:

. Profact Area awnarship:
Project Area acraage:, . Total nuinber of Projact Area fots:

Asseanor's Parcel No(s).:

. BEOMIKNIHN
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‘Projeot (Owhership) Area for whish R@A' are applled (cantitived).
: N

Tolal number of RGA's previously awarded {0 Project Area:

Total number of buliding pormis fasuad: ‘
Tolal number of unussd RGA'S (REGA's previotely awarded {ess the tofal numbsar of RGA’s used

for bullding permit lasuunipe);
Totel umber of ROA's requented (n-lhia applloation;_

et At

Idenlify the ralevant plan approval(s) that havs been obtalnad for the Projont

Area:

, Applloam‘afalgnaw}e

h lhl? ur}damfgned, have compllad with all the iequrremenis ofthe Agrasment relovant to {his
applicatlon:

Epploants Signature G

SUDCVIS) P3N
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RECORDING REQUESTED BY:

‘ Doc B: 2014-D6406
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FIRST AMENDMENT TO AMENDED AND RESTATED DEVELOPMENT
AGREEMENT BY AND BETWEEN THE CITY OF TRACY AND
SURLAND COMMUNITIES, LLC

This FIRST AMENDMENT TO AMENDED AND RESTATED
DEVELOPMENT AGREEMENT BY AND BETWEEN THE CITY OF TRACY and
SURLAND COMMUNITIES, LLC (the “First Amendment”) is made and entered into as of this
3rd day of _July , 2014 (the “Effective Date™) by and between the CITY OF
TRACY, a municipal corporation (“City”), and SURLAND COMMUNITIES, LLC, a California
limited liability company (“Owner”), pursuant to Government Code sections 65864 et seq. and
City Resolution No. 2004-368 which establishes the rules, regulations and procedures for the
approval, operation and modification of development agreements and the provisions of that
certain Amended and Restated Development Agreement By and Between The City of Tracy and
Surland Communities, LLC dated April 18, 2013 and recorded on September 17, 2013 as
Document No. 2013-119548 Official Records of San Joaquin County, California (the
“Development Agreement),

RECITALS

A. The City and Owner entered into the Development Agreement in order to
strengthen the public planning process and encourage private participation and the funding of
community benefits and amenities that could not otherwise be required under controlling law.
Specifically, the Development Agreement provides for the offer to dedicate by Owner of sixteen
(16) acres of land and the contribution of $10,000,000 (the “Owner’s Swim Center
Contribution”) tawards the cost of construction of the swim center for the benefit of the greater
Tracy community. The Owner’s Swim Center Contribution is to be made in two installments.
The First Payment of $2,000,000 was due September 15, 2013 (60 days afler the Annexation
Effective Date) and the Second Payment of $8,000,000 will be due July 17, 2016 (3 years afler
the Annexation Effective Date). The offer of dedication shall be made by Owner to the City
within thirty (30) days after the Annexation Effective Date, as defined in the Development
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Agreement. The parties have calculated the Annexation Effective Date to be July 17, 2013, and
the date for the offer of dedication to be August 16, 2013,

B. The parties wish to modify and amend the Development Agreement to
extend the date for payment of the Owners' First Swim Center Payment ot $2,000,000 to no later
than September 15, 2014, and to extend the time in which the City may accept the Land
Dedication Offer to September 15, 2015,

C. Pursuant to the provisions of the Development Agreement Enabling
Resolution, Government Code section 65868 and the provisions of the Development Agreement,
Oswner has filed with the City an application for an amendment to the Development Agreement.
The City has considered the application and reviewed the substance of the proposed changes,
modifications, and amendments contained in this First Amendment. By entering into and
executing this First Amendment, the parties hereto agree that the Development Agreement shall
hence forward be modified and amended as contained herein.

D. On April 23, 2014, the City Planning Commission, following a duly
noticed public hearing and following appropriate notice, recommended approval of this First
Amendment. On June 3, 2014, the City Council, following a noticed public hearing which was
held on May 20, 2014, adopted Ordinance No. 1194 approving this First Amendment and
authorizing its execution. That Ordinance took effect on July 3, 2014, the Effective Date of the
First Amendment,

NOW, THEREFORE, the parties hereto agree as follows:

I, Incorporation of Recitals: The recitals set forth above are incorporated
into this First Amendment as though set forth in full herein,

2, Subsection 1.01(a), The Swim Center Obligations, shall be amended to
read as follows:

1.01  The Swim Center Obligations.

(a) Owner hereby commils to provide ten million
dollars ($10,000,000.00) (“Owner Swim Center Contribution”) to
the City, as set forth in (his Section {.01(a), to fund the design,
construction, operation and maintenance of a swim center. Owner
shall deposit into a segregated and interest-bearing City account
the Owner Swim Center Contribution, for use by the City for the
construction and operation of a swim center as provided herein,
Upon completion of the Owner Swim Center Contribution, Owner
shall be deemed to have satisfied any and ali fees applicable to the
Property or the Ellis Project for a swim center or pool.

¢)! Not later than September {5, 2014, Qwner
shall deposit into a segregated and interest-bearing account
designated by the City (the “Swim Center Funds Account”) two
million dollars (§2,000,000.00) (*Owner’s First Swim Center

SUDCW1S02907816.6 -2-
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Payment™) for use by the City in the development, construction,
operation and maintenance of a Swim Center,

(2) Not later than two (2) years following the
date of Owner’s First Swim Center Payment, Owner shall deposit
into the Swim Center Funds Account eight million dollars
($8,000,000.00) (“Owner’s Second Swim Center Payment”) for
use by the City in the development, construction, operation and
maintenance of a Swim Center.

(3)  Owner’s obligations under this section are
separate and independent of Owner’s obligations under Subsection
(b), and are binding upon Owner regardless of whether or not City
accepts Owner’s Dedication Offer as provided in Subsection (b).

(4)  In addition to any other remedies available
to the City under this Agreement, and any and all other provisions
of this Agreement or the City’s Growth Management Ordinance
and Guidelines to the contrary notwithstanding, Owner fails to
make either or both of the two non-refundable payments as
required by Sections 1.01(a)(1) and (2) above, then the City may,
in its sole and exclusive discretion, withhold from Owner such
Residential Growth Allotments or building permits as Owner
would otherwise be entitled to receive under this Agreement or the
City’s Growth Managemenl Ordinance or Guidelines, and may
continue to withhold the issuance of such Residential Growth
Allotments or building permits unti} all such overdue payment or
payments due under this Agreement have been made in full.

3. Subsection 1.01(b)(1) shall be amended to read as follows:

(b)  Owner shall offer to dedicate to the Cily approximately
sixteen (16) acres of land as described generally in the Revised
EIR and the Ellis Specific Plan as the location of the “Potential
Swim Center” (the “Ellis Swim Center Site™), subject to the
following:

(1) Not later than September 15, 2014, Owner shall
offer to dedicate to the City at no cost to the City, the Ellis Swim
Center Site (“Land Dedication Offer”). City shall have unti)
September 15, 2015 to accept the Land Dedication Offer
(“Dedication Acceptance Period”), subject to such extensions as
may be mutually agreed by the Parties. If City does not accept the
Land Dedication Offer within the Dedication Acceptance Period,
tiien one day aficr the conclusion of the Dedication Acceptance
Period, the Land Dedication Offer shall be considered rejected by
the City and shall expire without any further action of the Patties.
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Thereafter, the Ellis Swim Center Site shall be available for
development by Owner pursuant to the 2013 Ellis Specific Plan,
Additionally, al any time prior to the end of the Dedication
Acceptance Period, City may, by resolution of the City Council,
reject the Land Dedication Offer and upon such City rejection, the
Ellis Swim Center Site shall be available to Owner for
development pursuant lo the 2013 Ellis Specific Plan,

4. This First Amendment shall become effective upon the Effective Date
which is deemed (o be thirty (30) days afier the adoption of the Ordinance approving this First
Amendment, which Effective Date shall then be inserted into this First Amendment,

5. Recordation: Pursuant to the provisions of Govemment Code section
65868.5, the duly executed and notarial acknowledged copy of this First Amendment shall be
recorded in the Official Records of San Joaquin County, California, no later than ten (10) days
following its Effective Dale and the burdens and benefils conferred herein will constitute
covenants running with the land binding on successors and assigns.

6. Conlinued Effectivencss of Development Agreement: Except as expressly
modified herein, the Development Agreement shall remain in full force and effect, The
provisions of this First Amendment are several and sepacate and should a legal challenge be
brought challenging the First Amendment, such challenge shall in no way affect or impact the
continued validity and existence of the Development Agreement.

[Signatures on following page]
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Exccuted on the date indicated below.

HCityﬂ

CITY OF TRACY, a municipal
corporation

‘Bm& A \L@W/

By: Brent Tves
Title: Mayor '(/ .
Date: é 5 l“/

Attest:

M %xf L R

By:
Title: ClTY CLERK
Date: w, ‘? X374

,<A

By: Daniel Soden aren

Title: Cxty ttorpey
Date: /]

SUDCWIS02907R16.6

"Owner"

SURLAND COMMUNITIES, LLC, a California
limited liability company

T

Les Serpa, Managing Member /7

g;tz. Mdnﬂ%ﬂ; Men)ber
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ACKNOWLEDGMENT

State of California
County of Q):.N ,fo a/cZ/.«W‘v ) ﬂ/
A/T’—Mh’\
-
On !m IS o 14 before me, Lovedls L/é/_rc/mww L Lol et
4 . (insert nz?r(e and litle of the officef)

personally appeared ,5-@,«/ /f/ ()/;/-&J

who proved to me on the basis of sali€factory evidence to be the personﬁ){) whose name(%) is/dve
subscribed to the within instrument and acknowledged to me that he/st /thidy executed the same In
his/tér/thixfr authorized capacity(jKs), and that by his/hérithéir signature(s) on the instrument the
person(g), or the entity upon behalf of which the person(x) acted, executed the instrument.

»

| cerlify under PENALTY OF PERJURY under the laws of the Stale of Californla that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

Signature _ &nre . /ﬁé«u'c%/wew\, {Seal)
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STATE OF CALIFORNIA )
) sS.
COUNTY OFSCUQJOC\OLN 1)

©
On ll_/r{ ndﬁf’_\_m, 2014 before mef:fl{ffgﬁQ, L . IVIC‘@HTIL() ., Notary Public,

personally appeared LS5.Serpo. , who proved to me on the basis of
salisfactory evidence to be the person(s) whose name(s) is/arg subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/fex/their
authorized capacily(fes), and that by his/fer/their signature(s) on the insirument the person(y),
or the enlity upon behalf of which the person(d) acted, execuled the instrument.

I certify under penalty of perjury under the laws of the State of California that the foregoing
paragraph is true and correct.

Witness my hand and official seal.

L%Mé@bﬁ%

Nojary Public — /

KIRSTIE L. MCKENZIE
Commission # 1847679
Notary Public - Califarnis
$an Joaquin Gaunly =

o _.:l
D)
S M; Gomm. Exglms Sop 8, 20‘5!

PRV O oy

STATE OF CALIFORNIA )
) SS.
COUNTY OF )
Oon___ .., 2014 before me, , Notary Public,
personally appeared , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/heri/their
authorized capacity(ies), and that by hisfheritheir signature(s) on the instrument the person(s},
or lhe entity upon behalf of which the person(s) acted, executed the instrument.

| certify under penalty of perjury under the laws of the State of California that the foregoing
paragraph is true and correct.

Witness my hand and official seal,

Notary Public
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SECOND AMENDMENT TO AMENDED AND RESTATED DEVELOPMENT
AGREEMENT BY AND BETWEEN THE CITY OF TRACY AND
SURLAND COMMUNITIES, LLC

This SECOND AMENDMENT TO AMENDED AND RESTATED
DEVELOPMENT AGREEMENT BY AND BETWEEN THE CITY OF TRACY and SURLAND
COMMUNITIES, LLC (the “Second Amendment”) is made and entered into as of this 3rd day of
May, 2018 (the “Effective Date”) by and between the CITY OF TRACY, a municipal corporation
(“City”), and SURLAND COMMUNITIES, LLC, a California limited liability company
(“Owner"), pursuant to Government Code sections 65864 et seq. and City Resolution No. 2004-
368 which establishes the rules, regulations and procedures for the approval, operation and
modification of development agreements and the provisions of that certain Amended and Restated
Development Agreements By and Between The City of Tracy and Surland Communities, LLC
dated April 18, 2013 and recorded on September 17, 2013 under Recorder’s Serial No, 2013-

119548, Official Recoxds of San Joaquin County, California (the “Development Agreement),
Exhibits AVB.C, D cre attaehedl.
RECITALS

A, The City and Owner entered into the Development Agreement in order to strengthen
the public planning process and encourage private participation and the funding of community
benefits and amenities that could not otherwise be required under controlling law. Among other
things, the Development Agreement provides for Owner to (i) provide $10,000,000 (the “Owner
Swim Center Contribution”) to be used to design and fund the construction of a public swim center
(the “Swim Center”), and (ii) offer to dedicate approximately 16 acres of land to the City, which
will be used for the proposed Swim Center {the “Land Dedication Offer”). The Development
Agreement also provides that, in exchange for the Owner Swim Center Contribution and Land

1
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Dedication Offer, the City shall reserve and Owner shall be eligible for the allocation of up to
2,250 Residential Grown Allocations (“Subsection F.3. RGAs”) to be used exclusively on the
Property.

B. On October 14, 2014 (Recorders Serial # 2014-097799), Owner timely made Owner’s
Land Dedication Offer. Under the Agreement to Extend (Recorder’s Serial # 2015-073934), the
City had until September 15, 2016, to accept the Land Dedication Offer or the City would be
deemed to have rejecled the Land Dedication Offer and the land would be available for
development by Owner consistent with the Ellis Specific Plan, Following Owner’s submittal of
the Land Dedication Offer, the City and Owner agreed that there is an alternate location in the Bllis
Specific Plan arca that may be preferable as the location for the proposed Swim Center, and Owner
agreed to prepare and submit to the City a revised land dedication offer (the “Revised Land
Dedication Offer”) to replace the original Land Dedication Offer.

C. Under the Development Agreement, the Owner Swim Center Contribution was due in
two (2) installment payments, Owner timely made Owner’s First Swim Center Payment on
Scptember 5, 2014, Owner’s second installment payment of $8,000,000 (“Owner’s Second Swim
Center Payment”) is a subject of this amendment,

D. On August 16, 2016, the City Council apptoved Owner’s request to negotiate a second
amendment to the Development Agreement to extend the deadline for Owner’s Second Swim
Center Payment and the deadline for the City’s acceptance of the Land Dedication Offer, in
exchange for Owner’s providing to the City certain infrastructure improvements relating to the
proposed Swim Center.

E. To give the Parties time to prepare and process Owner's requested Development

Agreement amendment, the City and Owner executed that certain Agreement To Toll And Extend
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The Dedication Acceptance Period And The 60-Day Cure Period Respecting The Second Swim
Center Payment Under Amended And Restated Development Agreement By And Between The
City Of Tracy And Surland Communities, LLC (the “First Tolling Agreement”), by which the City
and Owner agreed to: (i) extend the sixty-day cure period for Owner’s Second Swim Center
Payment to September 5, 2017; (ii) extend the time period for the City’s acceptance of the Land
Dedication Offer to November 24, 2017; and (iii) require Owner to deliver the Revised Land
Dedication Offer not later than September 15, 2017,

F. In December of 2016, the City and Owner began discussions to expand the scope of the
proposed Development Agreement amendment to provide for Owner to assume the obligation to
design and construct the proposed Swim Center, and to describe a process by which other real
property could become subject to the Development Agreement, subject to future Owner
applications and future City approvals. The City and Owner agreed that such expanded
negotiations would require additional time to prepare and process the expanded second amendment
to the Development Agreement, and on August 15, 2017, the City Council approved that certain
Second Agreement To Toll And Extend The Dedication Acceptance Period And The 60-Day Cure
Period For The Second Swim Center Payment Under The Amended And Restated Development
Agreement By And Between The City Of Tracy And Surland Communities, LLC (the “Second
Tolling Agreement”), by which the City and Owner agreed fo: (i) extend the sixty-day cure period
for Owner's Second Swim Center Payment to December 5, 2017; (ii} extend the time period for
the City’s acceptance of the Land Dedication Offer to December 5, 2017, provided that the City
shall not accept the Land Dedication Offer before November 15, 2017; and (iii) require Owner to

deliver the Revised Land Dedication Offer not later than December 5, 2017, Subsequently in
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November 2017 the parties entered into a third tolling agreement that extends the time for the
parties to perform their obligations until April 4, 2018,

G. On February 14, 2018, the City Planning Commission, following a duly noticed public
hearing, recommended approval of the Second Amendment, On April 3, 2018, the City Council
following a duly noticed public heating, adopted Ordinance No. 1253 approving this Second
Amendment and authorizing its execution. That Ordinance took effect on May 3, 2018 the
Effective Date of the Second Amendment,

H. Puisuant to the provisions of the Development Agreement Enabling Resolution,
Government Code section 65868 and Section 1.09 of the Development Agreetent, Owner has
filed with the City an application for an amendment to the Development Agreement, The City
found that the Owner was not in default under the Development Agreement, has considered the
application and reviewed the substance of the proposed changes, modifications, and amendments
contained in this Second Amendment. By entering into and executing this Second Amendment,
the parties hereto agree that the Development Agreement shall hence forward be modified and
amended as contained herein.

1. This Agreement is consistent with the General Plan and the 2013 Ellis Speciﬁ(; Plan as
further amended in 2014. Owner has filed further amendments to the Ellis Specific Plan which are
scheduled to be considered by the City Council in March 2018. As tequired by the General Plan,
this Agreement envisions proper environmental analysis and a proper planning process in

compliance with controlling law before any approval allowing development can take place.

J. The pariies understand and agree that:

) In order to achieve area wide consistency in planning and design
achieve General Plan goals, policies objectives to efficiently use land and public infrastruclure,

4
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and for community consistency Owner intends to annex to the Ellis Property Owners Association
all real property which is subsequently subject to the Development Agreement; and, (ii) such other

real propetty may adopt the Ellis Specific Plan design and planning standards for all infrastructure

and site improvements,

K. This Development Agreement for all purposes in naming and otherwise shall be referred

to as the “Surland Development Agreement”,
NOW, THEREFORE, the parties hereto agtee as follows:

L. Incorporation of Recitals: The recitals set forth above ate incorporated into

this Second Amendment as though set forth in full herein,

2, Section 1.01(j). The Swim Center Obligations, is added as follows. Section

£.01 The Swim Center Obligations.

) @) Owner agrees to retain and compensate consultants to design
the Swim Center with input from the community and City staff and with direction from the City
Council. All true and cortect expenses paid by Owner concerning the design and construction of
the Swim Center shall be a credit against the Owner’s contribution identified in Recital A. In
anticipation of this Development Agreement amendment and at the request of City, Owner retained
consultants prior to the approval and execution of this Development Agreement amendment, and
funds expended by Owner during the period before the Sccond Amendment is executed shall be
eligible for credits. The parties acknowledge that the studies, reports and designs prepared by
Owner’s consultants shall be the property of Owner and shall not without prior written consent of

Owner be used by City in any manner. The studies, reports and designs shall be jointly owned by
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Owner and City after Owner is fully reimbursed for Owner’s costs of obtaining the studies, repotis
and designs through reimbursements and/or credits unless City is subsequently in default under
this Agreement in which case City shall not longer be treated as a co-owner. All studies, reports

and designs shall be assigned to City upon Owner’s transfer of ownership of the Swim Center to

City.

(i)  Before Owner prepares construction improvement plans the City Council
shall approve a final conceptual plan. City and Owner shall agree upon a list of design, construction
and/or improvements that Owner shall design and/or construct, If, after the City Council approves
a final conceptual plan, it decides to modify the plan or add additional features or amenities then
the cost of changing the conceptual plan or any design or construction plans relying on the original

conceptual plan shall be additive funding provided by the City above the initial Swim Center

funding.

(iii)  Previously Owner has provided Two Million Dollats of a Ten Million
Dollar contribution to the City for the Swim Center. City, in a manner consistent with the
performance, funding and construction agreement mentioned subsequently, shall cause the Two
Mitlion Dollars initial contribution to be applied to the Swim Center’s design and construction
activities, If the Swim Center is relocated to a location othet than a location within the Ellis
Specific Plan area then Owner shall pay the remaining Eight Million Dollar future contribution to
the City. However, if the Swim Center continues to be sited within the Ellis Specific Plan area
then, since the Two Million Dollar initial contribution has previously been paid by Owner to City,
the remaining Eight Million future contribution shall be satisfied in full by Owner providing Swim
Center design and construction of improvements equal to Eight Million Dollars in costs incurred

by Owner, The initial contribution of Two Million Dollars shall be used to pay for Swim Center
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design and constiuction. The parties shall enter into a design, funding and construction agreement
contemporaneously with the approval of this Second Amendment. The City Council has requested
Owner facilitate additional design, construction, operations, and improvements beyond the Owner
contribution. Owner has agreed and shall facilitate completion of additional design improvements
and construction of approved plans beyond Eight Million Dollars with funding provided by City
in an amount equal to Thirty Five Million Dollars with a supplementary contingency amount of
twenty percent of the total estimated costs of Forty Five Million Dollars (Swim Center Funding).
The City shall have the right to review and approve the design and improvement plans and City
shall not unreasonably withhold approval. This additional construction of approved plans shall
represent Owner’s entire obligation to facilitate design and construction improvements for the
Swim Center improvements and once the additional agreed upon improvements are constructed
Owner’s obligation to facilitate design and construction improvements for the Swim Center under
this Agreement shall terminate. If the parties agree that Owner shall construct Swim Center
improvements in addition to the final conceptual plan approved by City Council and the list of
design, construction and/or improvements then the parties shall meet in good faith to negotiate and
execute agreements concerning the method of City paying for additional constructed
improvements, All subsequent costs shall be paid by the City and not the Owner, and Owner shall
have no further financial obligation toward the design, construction, development, operation or

maintenance of the Swim Center,

(iv)  As required by and according to the manner established by the CFD, each
residential lot and Commercial parcel (as defined in subsection v) within the Ellis Property Owners
Association (which is defined to mean for purposes of this Agreement a property owners

association established by Owner) shall pay an annual fee of $110 per lot/parcel toward Swim
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Center maintenance, which fee shall be adjusted annually according to the applicable community

facility district formula.

(v)  The residents of each residential dwelling shall receive from the City an
annual all access family pass administered by the BPOA, and the Ellis Commercial Association
shall receive one all access family pass for each legally created lot designated village center or

commercial (Commercial) located within the Ellis Property Owners Association boundary to the

Swim Center at no additional cost.

(vi)  Owner has made an irevocable offer to dedicate approximately sixteen
acres for a swim center and subsequently the City Council has determined that the Swim Center
shall be located at the property offered for dedication, therefore, Ownet’s contribution of land for
the Swim Center shalt be equal to and be treated as the dedication of sixteen (16) acres of
community park land under the City’s parkland dedication ordinance and this credit of sixteen (16)
acres of park land and shall be available by Owner and shall be applied at the option of Owner to
the Property and/or to such other real property which is subsequently subject to the Development
Agreement (DA Property). (The criteria for Owner applying this Agreement to DA Property is
explained in subsection 1.07(h) of this Agreement.) After Ownet’s irrevocable offer of dedication
and the City’s determination that this land shall be used for the swim center then there shall be no
more dedications and/or community patk fees collected or paid by any residential or commercial
yeal property within the Propesty, and any land offered for dedication or community park fees
previously collected shall be reimbursed to Owner within thirty (30) days of approval of this
agreement which is date of the decision to locate the Swim Center at Ellis, However, the decision

of when to accept the dedication of land may be made at any time until the City accepts the Swim

Center improvements constructed by Owner.
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(vii) If the City elects to construct or authorize Owner to construct the Swim Center
using the Owner Swim Center Contribution then the Swim Center shall be named the “Serpa
Aquatic Park” for all naming and identification purposes, as further described in Exhibit A,
including but not limited to digital, print and signage, the designation of “Les and Carol Serpa
Aquatic Park” may also be used. Ifthe City elects to construct or authotize the Owner to construct
the Swim Center at the Ellis Swim Center Site, the site shall only be used for a public swim center
with only those uses as formally agreed upon by the City and Owner or Owner's designee. In
making the dedication of the real propeity for the Swim Center it was the intent of the parties that
the real property shall only be used for an aquatic patk and no other use and the City shall not sell

. the real property. This term shall survive the term of this Development Agreement,

(viiiy City shall promptly and immediately take reasonable actions necessary to
expeditiously process all required plans, City Council approval of improvement plans, acquire all
land necessary, (including by not limited to easements, real property, entitlements, project
approval(s), San Joaquin County approval (s), railroad easements, any other agency approvals),
and completion of all actions necessary shall be perfected without unreasonable delay whatsoever,
for the approval and start of construction of Storm Basin 3A by Owner or Owner’s designee as
soon as practical. Owner or Owner’s designee shall promptly and immediately take reasonable
actions necessary to finalize an off-site improvement agreement with City Councit approval, and
following those aclions expeditiously to prepare all required plans, process improvement plans for
City Council approval, and commence construction once all permits, easements and other
approvals have been provided by the City. The parties agree that in performing this obligation time
is of the essence. Unless expressly prohibited by law or expressly required by a condition of a

grant, City shall not charge any development, planning or construction fees or charge (including
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overhead, plan checking, building permit, project management, or any other fee) for the Swim
Center. Any and all regulatory agency fees, or actual special outside plan review costs, including
but not limited to the SJICOG conservations easement costs, shall be paid by the City. If
improvements are funded by a CFD and funds are available to the City of Tracy from the CFD, no

bonding shall be required as part of an improvement agreement or any public improvements.

3. Section 1.07, Residential Growth Allotments, shall be deleted from the

Development Agreement and the following inserted in its place:

1.07 Residential Growth Allotments; Building Permits.

(8)  Treatment of Development Agreement Residential Growth Allocations.

(i) Through this Development Agreement City shall reserve and vest in favor of
Owner, and Owner shall be eligible for, the allocation of 2,250 Development Agreement
Residential Growth Allotments and building permits (Subsection F.3 RGAs) for residential
development on the Property as may be revised from time to time, minus any Subsection F.3 RGAs
already issued by City to Owner. As explained subsequently Owner is eligible to receive
Subsection F.4 RGAs (Subsection F.4. RGAs or RGAs) and building permits from any available
soutce of allocating RGAs or building permits other than through this Development Agreement,
This amendment to the Development Agreement does not exempt building permits from being
subject to plan check, building code requirements, and other penmit related requirements in effect

as of the Effective Date of the amendment to the Development Agreement.

(ii) At Owner’s option, Subsection F.3 RGAs may be applied to a project as defined

in the GMO on the Development Agreement Effective Date (Project) within the Property’s
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boundary and all Subsection F.3 RGAs perfected (a RGA is perfected when a residential building
permit is issued according to the allocated RGA)for which a building permit is issued shall be
deducted from the 2,250 DA RGAs allocated by this Agreement and to DA Propexty which become
part of the Propetty in accordance with section 1.07(f)(i) through and including (iv), below. For a
calendar year where Owner applies Subsection F.3 RGAs to a Project, or more than one Project in
that calendar year the Project(s) may not receive more than 225 Subsection F.3 RGAs and building
permits. At the end of the calendar year this limitation of receiving no more than 225 Subsection
F.3 RGAs and being unable to receive RGAs from other sources for those Projects shali
automatically lapse. The Subsection F.3 RGAs applied to the Project(s) and for which building
petmits ate issued shall be deducted from the 2,250 Subsection F.3 RGA allocation derived from

and vested by this Development Agreement,

(iif) Except as otherwise provided hetein, in no event shall Owner be allocated more
than 2,250 Subsection F.3 RGAs from this Development Agreement over the Term of this
Agreement (“Overall RGA Maximum”) (the 2,250 Subsection F.3 RGAs includes any Subsection
E.3 RGAs allocated by the City to Owner and perfected prior to the Effective Date of this

Amendment) which may be applied to the Propetty,

(b) Treatment of RHNA or unused RGAs that may becomie available for re-issuance from
subsequent rounds of RGA allocations under the GMO or other sources other than this

Development Agreement,

(i) This Development Agresment vests Owner with the absolute right to obtain

Subsection F.4 RGAs and building permits from any and all other sources. Thus each year Owner
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shall be eligible for Subsection F.4 RGAs as provided in the GMO and the GMO Guidelines in

effect on the Bffective Date (“Annual RGA Eligibility”).

(ii) This amendment is designed to permit additional propesty to be added to and

incorporated in to the Development Agreement and therefore become Property of the Development

Agreement, and Owner may apply for RGAs for Projects and home builders within the Property .

(whether or not annexed to the ESP) area. Owner shall not apply RGAs subject to this Agreement
to other real property unless this property has been added to the Development Agreement as
Property pursuant to subsection 1.07(h). Owner may allocate RGAs, building permit or both,
derived from any source, including the Growth Management ordinance, this Development
Agreement, the RHNA or any other sources not specifically identified herein to Projects or
homebuilders within the property subject to this Agreement and building permits in certain

circumstances may be acquired without an RGA such as through RHNA, and as subsequently

provided by this section.

(iii) RGAs secured by Owner by means of any provision of the GMO
Guidelines other than subsection .3, RHNA, subsequent rounds of the allocation of RGAs under
the GMO or from any other source other than from Section F.3 RGAs through this Development
Agreement shall not be deducted from the Overall RGA Maximum and shall not be subject to a
limitation of 225 subsection F.3 RGAs in a single calendar year, The parties acknowledge and
agree that Owner has a vested right to receive no more than 2,250 RGAs and building permits
through this Development Agreement; however, this lmitation of receiving 2,250 RGAs and
building permits at a rate of no more than 225 Subsection F.3 RGAs and building permits duting
a calendar year does not operate in any manner to prevent or fiustrate Owner’s efforls to obtain

RGAs and building permits from all other sources and applying those RGAs and building permits
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to Projects within the Property that do not receive Section F.3 RGAs and building permits duting

the applicable calendar year.

(© Owner shall apply to City for Subsection F.3.RGAs and/or Subsection F.4 RGAs
(“RGA Application(s)”) according to the Development Agreement and the requisite applicable
requirenents of the GMO Guidelines in effect on the Development Agreement Effective Date
using the Application fort attached hereto as Exhibit B or the form then stipulated in the GMO
Guidelines then in effect, at the option of the Owner. The form shall designate the Project receiving
the Subsection F.3 RGAs/Subsection F.4 RGAs and shall identify whelber the application is for

Subsection F.3 RGAs or Subsection F.4 RGAs.

(d)  Owner shall provide a separate Application for each calendar year in which Owner
seeks Subsection F.3 RGAs/Subsection F.4 RGAs. There shall be a separate application for each
type of RGA applied for. Pursuant to Section F.4(c) of the GMO Guidelines, Owner shall have the
first right and shall be entitled to apply for at any time during the year and obtain for the Property
any RGAs not applicd for, applied for but not granted, unclaimed, or unassigned to the Tracy Hills
project, or granted RGAs which have been rescinded from the Tracy Hills project, according to
the maximum amount of RGAs available or prioritized for Tracy Hills through the GMO in any
calendar year, during any calendar year duting the terin of this Agreement and all RGAs obtained
through this process and applied to the Project shall not be deducted from the annual Overall RGA
Maximum. Owner shall have the right to apply RGAs obtained under this subsection (d) to any
DA Properties and these RGAs shall not be subject (o the total or annual limitation of Subsection

F.3 RGA allocations or be a deduction against the Overall Subsection F.3 RGA Total,
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Only Owner may apply for Subsection F.3 RGAs/Subsection F.4 RGAs for property
subject to this Agreement, unless Owner notifies City in writing of an exception and designates
anothet entity to apply for RGAs. Pursuant to Section F.4(c) of the GMO Guidelines, City shall
notify Owner within ten (10) days of any RGAs not applied for, applied for but not granted,
unclaimed, ot unassigned to the Tracy Hills project, or granted RGAs which have been rescinded
from the Tracy Hills project according to the maximum amount of RGAs available or pyioritized
for Tracy Hills through the GMO in any calendar year. City agrees to make RGAs available to
Owner pursuant o Section F.4(c) of the GMO Guidelines at the earliest possible date such RGAs
become available after the time for Tracy Hills to request a RGA has passed or at the earliest
possible time to acquire an allocated RGA after the time for Tracy Hills to perfect the allocated
RGA has lapsed without Tracy Hills perfecting the allocated RGA pursuant to GMO rules. If
RGAs are available Owner shall have the right to apply for Tracy Hills RGAs and the Growth
Management Board shall allocate Tracy Hills RGAs to the Project(s) identified by Owner within

fifteen (15) days of the date the Growth Management Board received the Owner's application(s).

(¢) (i) With the expressed exception of subsection F.1 “Vested Projects”, in
instances whete all RGAs are not claimed ot claimed but are not perfected (collectively unclaimed
RGAs) such unclaimed RGAs shall be allocated using the following procedure, priority and
petcentages, RGAs shall be allocated according to each category’s percentage of the total number
of eligible RGAs until all RGAs are claimed or the City conducts an entire ronnd of RGA
allocations and no RGAs are claimed by any category. The priority of categories shall follow the
order the subcategories are listed in subsection F of the GMO Guidelines. Hence the priority shall
be Primary Growth Areas, Developtnent Agreements, Tracy Hills and Ellis Specific Plan Projects,

and then Other Projects. Since subsection F.1, Vested Projects, is not assigned a total number of
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RGAs by the GMO Guidelines it does not participate in subsequent rounds of RGA allocations,
Vested Project as defined in Subsection F.1 of the GMO at the time of this amendment approval
shall retain all rights as provided by the GMO immediately prior to this amendment being effective.

(i)  Notwithstanding any other provision of this Amendment, Owner’s right to seek
RGAs allocated by the GMO Guidelines to subsections F.2, F.3, and F.5 does not extend to
instances where eligible property owners within the designated subsection claim the GMO
Guideline allocated RGAs. Rather Ownet’s right to seek RGAs allocated by the GMO Guidelines
to subsections F.2, F.3, and F.5 only extends to instances where these eligible property owners
within the designated subsection do not claim the GMO Guideline allocated RGAs. In addition,
the parties do not intend this Amendment to the Development Agreement to change the current
City practice of issuing RHNA permits on a “first come/first serve” basis nor do the parties intend

for this Agreement to grant to Owner a priority to receive RHNA permits over any other applicant

for RHNA permits.

(D(1) However, after first excluding RHNA or other similar sources of building permits,
Owner agrees it will not apply for Tracy Hills RGAs or other Available RGAs in a manner that is

responsible for the City allocating more than the maximum possible RGAs in a given calendar

yeat,

(£)(2) This Agreement does not intend to prohibit or prevent the City from granting RGAs
in the future to any other person or entity in a manner consistent with the GMO and GMO
Guidelines, so long as a future city decision does not impair Owner’s right and ability to obtain

RGAs as provided by this Agreement,
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() Owner shall be eligible for building permits according this Development
Agreement and to the applicable requirements of the GMO and the GMO Guidelines in effect on

the Development Agreement Effective Date and the building permits issued hereunder shall be in

accordance with the following;

@ Building permits issued hereundex shall be deemed to have been secured by
Owner upon the meeting of applicable plan check review requirements to issue a building permit

and payment to the City of the building permit plan check inspection fee, due under the Municipal

Code;

(i)  Despite any provision of the Municipal Code to the contrary, building
permits issued hereunder shall continue in existence for a period of not less than twenty-four (24)
months or until a certificate of occupancy for the structure is issued, whichever first occurs, and
plot plans approved at the time of building permits may be adjusted or resubmitted duiing this

period without further fees for minor modifications

(i)  If noticed by Owner to City for a Project, all development impact fees and
other fees and contributions identified in the EFIP, or agreed upon by the City and Owner in other
finance plans such as the City Master Plans, or any other Fee Programs, or other impact fee, agreed
to by the City and Owner and attributable to a structure shall be due and payable through close of
escrow for a home builder to a home buyer for a vesidential structure, and upon a final inspection
approval for a commercial structure for the noticed Project. The process for such payment is
attached hereto and incoxporated herein by this reference as Exhibit C. However, if a type of fee
to be collected is immediately necessary to fund infrastructure construction that is ditectly needed

by the building being constructed by the building permit for a commetcial building then a fee for
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that relevant category shall be collected at the time the building permit is issued by the City, if
prior to issuing the building permit City sends Owner a written justification for accelerating
collection of the fee based upon the reason stated in this sentence and second meets and confers
with Owner in good faith at the earliest possible time before accelerating collection of the specific
category of fee for the specific building petmit. However, if a type of fee to be collected is
immediately necessary to fund infrastructure construction that is ditectly needed by the building
being constructed for a residential building then the fee for that related category shall be collected
at the time the building permit is issued by the City, if the determination for the need to accelerate
payment is made prior to approving the final map that including the relevant building lot(s). City
shall send Owner a written detailed and comprehensive justification for accelerating collection of
the fee based upon the reason stated in this sentence and shall meet and confer with Owner in good
faith at the earliest possible time before accelerating collection of the specific category of fee for
the specific final map buildings. In no event shall the time to pay the applicable fees exceed twenty

four (24) months from approval of the final inspection for a residential ot

Howevet, if during the twenty-four months City determines that some or all of the deferred
fees are immediately needed to fund inliastructure construction that is directly needed for the
future occupants of the residential unit then the City has the right to deliver written notice to the
real property owner demanding payment of the applicable fee and the real property owner shall

pay the demand within thirty (30) days of receipt of City’s written notice.

(iv) The Ellis Specific Plan Finance and Implementation Plan (“EFIP”) shall be the finance
plan for ESP Property, and the amount of fees as documented is a vested element, and no other
fees shall be charged without the mutvally written consent of the parties. Owner may request that

the ESP or a portion of the ESP join another finance district and upon approval by Owner and City
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the ESP or a portion of the ESP may be included in a different finance distsict, including updating

the BFIP as needed.

(v) For any finance district, district fee, or community facility districts to be
effective Owner’s prior written consent, which may be withheld for any reason, is required for any
property subject to this development agreement and, the Ellis Community Facilities District
(BCFD) has been approved by Owner and is in effect. The obligation to make ECFD payments to
City for maintaining the Swim Center shall be considered a community wide benefit and shall take
the place of, be the equivalent of participating in and shall constitute full satisfaction for any future
community wide facilities district or fees, including any facility district or other funding
mechanism to fund public services, public landscape, park maintenance, basin maintenance,
project-specific maintenance, police, fire and/or public works. Owner agrees to include Property
into the ECFD and therefore, City shall not delay, deny, or condition any application filed, or

processing for any Property because any or all of the Property is not joined into a CFD, Mello

Roos District, or other Financing District.

(h)  Subject to Section 1,02, Owner shall have the right but not the obligation to file a
request with the City to approve and if approved thereafter have recorded this development

agreement against DA Property subject to the following conditions being satisfied:
0] The DA Property has been annexed to the City of Tracy;

(i)  The Owner owns or has an enforceable right, within the meaning of “legal

and equitable interest in real property” as used in current Government Code Section 65865(a) and

(b), to purchase DA Property,
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(i) ~ The Owner agrees to annex the DA Property into the Ellis Property Owners
Association, the ECFD or equivalent community finance district, the Ellis Finance Plan, or other

" requisite finance districts; and,

(iv)  The development agreement, either in the form of this Development
Agreement or as may be modified by the parties, proposed for DA Property contains an amended

property description that includes a property description of the DA Property.

(v)  The City Council adopts a finding that amending the property description
into this Development Agreement is not inconsistent with the GMO in its form as of the Effective

Date of this Agreement.

For purposes of this subsection 1.07(h) the parties acknowledge and agree the term
“annexed to the City of Tracy” as used in subsection 1.07(h)(i) means the City of Tracy has
complied with the California Environmental Quality Act for purposes of adopting a general plan
designation, a zoning or pre-zoning classification, an application to the San Joaquin Local Agency
Formation Commission (LAFCo) and, at Owner’s option, a specific plan and one or more tentative
parcel or subdivision maps, and LAFCo has approved the City’s annexation request and, if
required a sphere of influence amendment for real property not currently subject to the

Development Agreement

(i) Notwithstanding any other provision of this Agreement or any other City ordinance,
rule, regulation or custom: (1) except for a tentative map receiving DA RGAs in a calendar year,
the Property shall not be subject to any limitation or condition concetning the total number of
RGAs or building permits from all potential soutces in any year or during any RGA and/or building
permit cycle; and, (2) approved plot plans and building permits shall have a term of at least two

19

AR 05048



(2) years and shall be eligible for extensions as provided by the City dl‘dinance, rules and

regulations or other applicable laws,
5. Section 1.15(c) is added as follows.

(¢)  The concept plan for neighborhood parks shall be first presented to the City
Parks Commission, the concept plan shall then be updated in coordination with City staff, and if
City Council approves the neighborhood parks as part of the Specific Plan or relevant planning
and approval documents (Project Plan) then the neighborhood park concept and design shall be in
accordance with the then existing Project Plan and may including approximate size, name, location
site plans, structures, equipment, uses, plants, trees, signage, color palette and feahwres.
Neighborhood parks may be one acre or more, and parks of two acres or more are allowed to have
adjacent mail boxes with a roof structure, lighting and other features for mail service to the
neighborhood residents, adjacent mail boxes with a roof structure shall not be a credit towards
neighborhood park acreage, and maintenance for such neighborhood parks shall be funded by the
Ellis community facility district or similar district. The neighborhood parks shall be bonded
through a park improvement agreement or other acceptable agreement, at a bonding amount
determined by the applicable finance plan or Project Plan, the developer shall be responsible for
building the parks and there shall be no impact fee or other fees collected for neighborhood parks.
The Project Plan shall provide developed neighborhood park land of three (3) acres per thousand
vesidents. The Project Plan shall provide regulations on the character and amenities for each park.
As the patk system is implemented detailed designs will be developed for the construction of each
park and the final location of parks shall be identified by Owner on {entative maps(s).
Modifications and refinements of individual park designs including park location will be

considered a minor variation as per the approved Project Plans. The elimination of a major
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amenity, or comprehensive change of a major amenity to another use shall be consideted a major

variation and require review by the City parks commission.

6. Section 1.15 Ellis Specific Plan Parks (b) is deleted and replaced with the

following;

(b) The timing of constructing Property neighborhood park improvements shall be

according to the applicable Project Plan,

7. Section 1.15(d) is added as follows,

(d) Except for neighborhood park land which shall be maintained by City with
funding from the ECFD, all landscape improvements shall be maintained by the Ellis Property
Owners Association (EPOA), with funding from the ECFD. The City and EPOA have or shall
enter into a maintenance agreement to set forth and facilitate among other things the required
maintenance obligations, standards for maintenance, and other associated obligations(s) as well as
compliance with the Ellis operations and maintenance manual, to ensure the long-term
maintenance of all public park and landscape areas, and other public improvements within the
ECFD boundaries. The City and EPOA may amend and make changes agreed upon to the
maintenance agreement and Ellis operations and maintenances manual upon mutual consent. The
maintenance manual will be updated by Owner periodically to include improvements which have
been installed in public parks, landscape areas, and other public imptovements within the ECED
boundaries, and updated versions shall be provided to the City and EPOA. The City and EPOA
may then amend and make changes to existing improvement standards or guidelines which are
part of the manual upon mutual agreement,
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8. A new section 1.16(e) is added as follows:

e On August 16, 2016 the parties agreed to defer the performance of

certain acts. As consideration for this deference Owner agreed to:

o) design and copstruct the Swim Center monument sign at the corner of
Summit Drive and Corral Hollow Road at Owner’s sole expense in an amount not (o exceed One

Hundred and Fifty Thousand Dollars ($150,000); and,

(i)  expand and improve the Summit Drive paved travel section to the northeast
along the frontage of the Swim Center to a five-foot wider seclion to accommodate potential future

Swim Center turn lanes; and,

(iii)  construct the frontage improvements for the Swim Center on Summit Drive;

and,

(iv)  construct the stubbed utilities to the Swim Center site from Swmmit Drive;
and,
(v)  fund up to One Hundred Thousand Dollars ($100,000) for the resources of

Surland planners and architects to work with the City to complete a design for the Swim Center.

9. A new section 1.17 is added as follows:
Section 1,17 Community Facilities District.

The City and Owner shall cooperate to annex property into the ECFD and the ECFD shall
authorize bond indebtedness, and authorize the special taxes, and bond proceeds from the ECFD.
Property identified as a Future Annexation Area may annex into a then existing improvement area,

or a new improvement area using the unanimous approval process.
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Any fees paid from Property or Owner which are determined to be subject to
reimbursement with ECFD proceeds or other proceeds shall be deemed “deposits” which may be
returned to Owner upon payment of an equivalent amount to the City from ECFD proceeds. City
and Owner shall agree on all Propetty which shall be subject to any other community facility
district,

10. A new section 1.18 is added as follows:

Section 1.18 Program/Public Improvements/Infrastructure

A, Except for the process to fund, design, and/or construct the Aquatic Center which
is described at section 1,01(j) of this Second Amendment, Owner or Owner’s designee may fund,
design, and/or construct any program/public infrastructure upon the execution of the requisite
improvement agreement, as approved by the City which approval shall not be unreasonably
withheld. Owner shall notify the City in writing of the intent to design and/or construct
improveinents, and at the time of such notice there shall not be a construction or improvement
contract in effect that provides for the construction of the specific imptovement, Owner shall insure
that improvement agreements have becn executed and security is posted for the work of the
improvement. Owner shall be eligible for credits and/or reimbursements for the work in amounts
equal to the full amount of the capital improvement program plan identified in the applicable fee
program, or other public improvements, in such instances City shall not charge cost recovery for
the related component of the plans and improvements, plans check fees shall be fully reimbursable.
For site improvements which Owner ot Ownet’s designee will fund, design, and/or construct
public infrastructure, and a plan check fee is collected by City, Owner shall be eligible to receive
reimbursements of plan check fees paid, after acceptance of the improvement by the City, the City

shall then reconcile actual costs against the plan check fee paid and shall only charge based on the
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actual costs, for any project work over five million dollars which is allowed by City code. City
shall keep all EFIP funds in discrete accounts, including program management, and provide Owney
with an annual accounting of all accounts,

B. After the parties execute a written agreement to fund, design, and/or construct
program infrastructure improvements all credits and reimbursements available to Owner,
including without limitation credits and reimbursements available as a result of Owner’s election,,
shall apply to any program expenditure. Owner shall be eligible for both a credit against fees paid,
and/or against future fees to be paid, and reimbursement. Owner and City shall enter into a mastex
reimbursement agreement to identify credits and reimbursements, which shall become part of the
reimbursement agreement prior to, concurrent with, or subsequent to the improvement(s).

C. Reimbursement Agreement credits and reimbursements, approved by the City
through a Reimbursement Agreement shall be allocated in such a manner determined, and in the
sole discretion of Owner as Owner deems appropriate, with credits being allocated to “like-kind”
fees, like-kind fees shall be fees which are in the same fund type of infrastructure, such as water,
wastewater, storm, transportation/roads, public facilities, parks, etc, Owner may have balances of
credits before impact fee payments are due, in such event Owner may allocate such credits to
specific lots by written direction to the City indicating available credits being applied to specific
lots.

D. All program infrastructure/public improvement capacity funded or constructed by
Owner shall be available to accommodate the fair share capacity for Owner's Property as approved
by City in the relevant agreement (for purposes of this subsection D and section 1.18. F) The City
has discretion on the use of the capacity prior to when Owner needs occur, so long as the capacity

is available without delay or restriction to Owner or any paitial use of this capacity is required or
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needed. Owner may construct on-site and off-site infrastructure necessary to provide recycled
water service. Recycled Water Fees will be paid in an amount equal to the requisite finance plan,
and in accordance Project Plans but no other current or future fee, All recycled water infrastructure
improvements within entry, collector and community streets, and other public streets as approved
by the City, and as defined by the requisite Project Plan will be recommended by staff to be
program costs as patt of the water master plan update. Once adopted these costs will be subject to
credit and reimbursement according to the reimbursement agreement designee. Concurrent with
approval of a final map for any part of Property subject to the Agreement City shall review, and if
capacity not currently being used exists, shall reserve wastewater services capacity for treatment
and conveyance for residential and commercial wastewater uses included in the approved final
map, Through this Agreement City shall allocate and vest in favor of Owner and City shall supply
Owner water supply for 2,250 residential units, including all commercial areas and uses (Including
Ellis Village Center and Lirited Use Area) in the Ellis Specific Plan, including the Swim Center
in accordance }Vith the Ellis FIP, Owner shall have the right to use al! fair share infrashructure
capacity described in the Ellis FIP, including but not limited to storm, water, wastewater,
transportation (traffic), community park and public buildings, The applicable Project Plan shall
identify the financial plan(s) such as the Ellis FIP, the City Master Plans, or any other Fee
Programs, or other impact fee, development impact fees and other fees and contributions identified

and agreed upon by the City and Owner and attributable to a structure.

E. The Reimbursement Agreement shall be approved prior to the City Council second
reading of with this Agreement, and within thirty (30) days after approval of the Reimbursement
Agreement for the funding and/or constructing infrastructure, the City shall immediately establish

separate Reimbursement accounts for the work identified in the Reimbursement Agreement, and
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the work identified in future additional work to the Reimbursement Agreement for depositing
reimbursements funds due per the Reimbursement Agreement. City shall provide Owner with a
wrilten accounting of funds available for reimbursement to the party identified in the
Reimbursement Agreement for the Worlk within sixty (60) days after executing the Reimbursement
Agreement or additional work to the Reimbursement Agreement, City shall transfer to the
appropriate reimbursement account all available funding necessary to reimburse Developer for any
of the Work Components identified in the Reimbursement Agreement which are subject o an
executed Improvement Agreemeni, Off-Site Improvement Agreement, or other agreement to
construct the Work Components. In accordance with the Reimbursement Agreement Fee Credits,
as this term is defined in the Reimbursement Agreement, credits may be applied toward impact
fees due or paid, on any property with like kind infrastructure fees, by notice to the City from
Reimbursement Agreement identified party, after the City Council accepts the Work component
identified in the Reimbursement Agreement. The City and Owner shall cooperate to amend the
Reimbursement Agreement to add additional Work components as necessary. Reimbursements

and credits will be based on infrastructure category funds such as water, wastewater, roadways,

parks, and storm, etc.

Sources for the Reimbursements may include monies from the South ISP, Plan C, RSP,
Infill, I-205, Ellis FIP, Master Plans, benefitting propesties, and/or other City Impact Fee Funds,
Finance Plans, or other funding sources, as identified by the City. Credits shall apply against
Impact Fees, which otherwise would be payable by properties to City, and applied as directed in
wiiting to the City by the party identified in the Reimbursement Agreement. Payment of

reimbursements by City shall be by check or by wire and payable as per the Reimbursement
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Agreement, City shall provide Owner a quarterly report indicating the balance of said

reimbursement accounts. Administrative costs may apply for enhanced reporting and accounting,

All reimbursements shall be made in full in accordance with the Reimbursement
Agreement from funds available at least as often as each City fiscal quarter the City shall release
and immediately disburse all funds in any accounts in accordance with the Reimbursement
Agreement, The reimbursement agreement will not substantially impair existing reimbutsement
agreements, or written. commitments in effect, as of the date of this amendment, The City
represents, watrants and covenants that the funds deposited in infrastructure fund account(s)
available for reimbursement shall not be used for any intra-fund {ransfer without the prior written
consent in accordance with the Reimbursement Agreement. Funds in the account shall be
deposited in an interest-bearing account and all interest shall be paid in accordance with the
Reimbursement Agreement as additional consideration for entering into this Agreement, City shall
make all reasonable efforts to provide the "Total Credit and Reimbursement” as of approval of an
agreement for the improvement(s) or work, or as soon thereafter as possible. The right to
Reimbursement for the improvement(s) or work shall have priority over other improvement
projects, or reimbursements. The reimbursement agreement will not substantially impair existing
reimbursement agreements, or writlen commitments in effect as of the date of this amendment,

E. Wastewater treatment capacity needed by Owner which have not yet been provided
shall be made available from existing available capacity of the Tracy Waste Water Treatment Plant
by determining the capacity requirements of a final map for use of available capacity during the
processing of the final map. Owner may participate in additional expansions above for Owner
needs by request to the City. The Ellis Initial Capacity shall be applied to the Property according

to written directions from Owner to City, In addition to the Ellis Initial Capacity, all property

27

AR 05056



depicted on final maps which are approved by the City shall be served by the existing wastewater
treatment capacity. The Ellis Initial Capacity credits shall be applied to the Property according to
written directions from Ownet to City. Owner wastewater conveyance needs which have not been
met shall be included in the Corral Hollow Conveyance Expansion, or other requisite conveyance
system(s) as approved by City, which approval shall not be unreasonably withheld. City shall
make available a minimum capacity from the Cotral Hollow Conveyance Capacity Phase 1
Expansion (referred to as a choke point at times) for five hundred and fifty (5 50) residential units
whenever needed by Owner for project improvements and/or development until the ultimate Corral
Hollow Conveyance Expansion is complete, Owner may use the Eastside sewer conveyance
system via a connection through Peony on an interim basis for the first 550 residential units until
the ultimate Corral Hollow Conveyance Expansion upgrades are constructed and operational,
including the Corral Hollow conveyance system connection to Ellis Town Drive to serve

conveyance required by Owner in the Corral Hollow Conveyance System for property subject to

this Agreement.
11.  Section 3.01(b).4 is deleted.

12.  Section 3.01(b).9 shall be deleted from the Development Agrecment and the

following inserted in its place,
(9) "Certificate of Occupancy" shall mean a certificate issued by the City

authorizing occupancy of a residential unit.

[SIGNATURES ON THE FOLLOWING PAGE]
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IN WITNESS WHEREQF, the Parties do hereby agree to the full performance of the terms

set forth herein,

"City" "Owner"
CITY OF TRACY, a municipal SURLAND COMMUNITIES, LLC, a California
corporation limited liability gompany

.

el /,.,M,a—/y

By: Robett Rickman Byl
Title: Maym
Date; & <%0 5( By:

Title: Los Serpe ﬂcw/rw‘f
Att &:v\ w
Tr s (L\L

Date: Hay / 3, 2018
By: Adfianne Richardson

Title: CITY CLERK
Date: FS’/ = ! 2en%

APPROVED AS TO I/’ORM:
. L/"{_'i" Lf
By: Thoras Watson
Title: CITY ATTORNEY
" Date: ) 4 v v;/""

Ve
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ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifies only the identity of the Individual
who slgned the document to which this certificate is
aftached, and not the truthfulness, accuracy, or
validity of that document,

State of California
County of San Joaquin )

on May 3, 2018 before me, Kirstie L. McKenzie, Notary Public

(insert name and tile of the officer)

personally appeared Les Serpa

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph Is true and correct.

KIRSTIE L. MCKENZIE
Comifisslon # 2123132
Notary Public - Calitornia
2 gan Joaquin County 2

§ AR Mzcomm.ExelmsoeaiM!Q!

Signamfé;/lép.‘ﬂlfd /X j AT (Seal)

WITNESS my hand and official seal.
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Anotary public or other officer completing this certificate verifles only the Identity of the Individual who signed the document
to which this certificale is attached, and not the truthfulness, accuracy, or validity of that document,

State of California
County of _-Far *Todquin
on Ko before me, 5 lmr’(}/l K. bavis MNa ‘h\r,y Publie,
Date ) Here Insert Namé and Title of the Officer
personally appeared Re be.rt  KicKman
Name(s) of Signer(s)

who proved to me on the basls of satisfactory evidence to be the person(s) whose name(s) is/pr& subscribed
to the within Instrument and acknowledged to me that he/stfé/fFest executed the same In his/fef/hels
authorized capacily(fes), and that by his/Aei/tAeitsignature(s) on the Instrument the person(g), or the entity
upon behalf of which the personfe acted, executed the Instrument,

' SHARON K. DAVIS ‘ | certify under PENALTY OF PERJURY tinder the
Commisalon # 2115329 laws of the State of California that the foregolng
Notary Publip - Cuilfornia paragraph Is true and correct.

§an Joaquin County i
1 o L 30mm. Explres Jul 11, 2019 WITNESS my hand and officlal seal.

:
e, .
Signature A AR . Apnyta—
Place Notary Seal and/or Stamp Above Signature of Notary Public
OPTIONAL

Completing this Information can deler oliteration of the document or
fraudulent reattachment of this form to an unintended document.

Description of Attached Document
Title or Type of Document:
Document Date; Number of Pages:;
Signer(s} Other Than Named Above:

Capacity(les) Claimed by Signer(s)

Signer's Name: Slgner's Name:

O Corporate Officer — Title(s) 0 Corporate Officer — Title(s):

0 Partner - O Limlted 0O General O Partner — O Limited O General

0 Individual 00 Attorney In Fact o1 Individual 0 Attorney in Fact

U1 Trustee 0 Guardian of Conservator 1 Trustee 01 Guardian of Conservator
0 Other: 1 Other:

Signer Is Representing: Signer is Representing:
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1.1,

1.2,

——

EXHIBIT A

When Recorded retura to:

For Recorder's Use Only

AQUATIC PARK TERMS

Aquatic Park Annual Pass. Members of the EPOA, as property ownets within the boundaries
of the ECFD, shall receive a pass (pass for annual all access and use at no charge for utilization
of all facilities and amenities located within the Aquatic Park 16-acre site for residents of a
household at any time (the “Aquatic Center Pass™)) for each member’s household to
the Aquatic Park at Ellis which is within the boundaries of the ECFD. The Commercial
Property Owners Association (*CPOA”) shall receive a number of Aquatic Center Passes
equal to the number of commercial lots, parcels, and condominium units, within the Ellis
Storage/Limited Use and Ellis Village Center area which are within the boundaries of the ECFD.
The EPOA and CPOA shall, for the benefit of the City, administer the process of annually
providing the Aquatic Center Pass and shall keep accurate records of property
ownership, lots/parcels/units, and determine eligibility.

Naming Rights. Serpa Aquatic Park shall be the official and the sole and exclusive name for aguatic
park at Bllis. The exclusive imaging elements and permanent signage connected to the aquatic park shall
come from the design of the aquatic park which shall have the locations and dimensions generally set forth in
the Sutland aquatic park design which shall then become Exhibit “A” to this Document shall not change
without written agreement of Rights Holder. Permanent signage is defined as any fixed signage that is
present for all events, including any digital signage. The cost of the design, installation,
implementation and maintenance of such signage shall be paid as a cost of the aquatic patk project. Serpa
Aquatic Patk shall be the exclusive Aquatic Park name for the park, and shall be included in all
signage, digital sighiage, marketing, promotion, websites, apparel, and printed material, and shall
have prominence and dominance over any naming or sponsors having a presence inside or
outside of the Aquatic Park. Prominence must be present in the embodiment of the park
structures and each and every event at the facility. No other sighage, or naming shall be placed
on any structures, buildings, offsite or onsite signage, or used in digital, or fixed signage without
written consent of Rights Holder. The style manual which includes approved artwork for park
logos and stylized form of the park name shall be used for all signage, websites, advertising,
paper products, tickets, passes, apparel, marketing, print, merchandise inventory, and other
items. The Les and Carol Serpa Aquatic Park may also be prominently used throughout the
Aquatic Park as generally set forth in Exhibit “A” to this Document and shall not change without
written consent of Rights Holder, The Aquatic Park signage locations, size, and style as depicted
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1.3.

1.4,

1.5.

1.6

in Exhibit “A” to this Document shall not change without the consent of Rights Holder, Any
signs prepared for gyms, party rooms, event areas, archways and entry gates, or any other signs
for the Aquatic Park shall include the official name or logo sither in or adjacent to the name of
the respective arch or entry. Any apparel, wrist bands, tickets, or other items prepated, given
away, used, or sold for the gym, party rooms, events, passes, or any other productions for the
Aquatic Park shall include the official name or logo prominently. Aquatic Park official name or
logo shall be prominently displayed in and on all design materials, images, illustrations,

rendetrings, site plans, blueprints, animation, video or other depictions that are developed for the
Aquatic Park,

Exclusivity. Other than using the official name, unless approved in writing by Rights Holder, the City will
not permit any exterior signage, advertising, or promotion on the aquatic park of, on the grounds
surrounding the aquatic park (including the entry, gym, parking lots, driveways and roads approaching
and swrounding the aquatic park), either temporary or permanent, The City agrees to provide that any
parfy enteting into an agreement with the City to use the aquatic park forany event cannot remove, cover
or otherwise obscure the view of any signage, or naming without the written consent of Rights Holder.

Advertising, Marketing, Bvents, All advertising, marketing, website, and any ofher locationat infonmation, including
event advertising, and promotion by any party shall use the following for identification and naming putposes of the
event “Serpa Aquatic Park at Bllis”. The name shall be of the same font size as the largest font size in the print, and
shall be a minimum of 10% ofthe total area, or 10% of the total time as applicable.

Indemnification Against Claims by Third Parties, The City shall defend, indemnify and hold harmless, to the
extent permitted by law, Rights Holder from and against any and all claims, damages, causes of action,
judgments, liens, losses and costs and liabilities mcludmg, without limitation, attorneys, fees and other
litigation expenses arising from the City’s acts, omissions ot breach of this Document and/or from
any litigation, arbitration, hearing, investigation or other pmceedmg commenced by any third party

alleging or arising from claims of wrongful conduct or omission by the City, including, but not limited
to, negligence, breach of warranty, and unsafe, hazardous, or defective product or service, except to
the extent that such damages, claims, losses and judgments and costs incident thereto are caused by
the negligence or intentional misconduct of any party seeking indemnification hereunder. The City
shall at all times be insured with liability insurance and such insurance as will provide against claims
which may arise from the City’s operations of the aquatic park and under this Document,

Patk Marks, The pames acknowledge that Rights Hol det shall own, and have the xesponsnbrhty to
protect, in the United States, and elsewhere in its sole discretion, the trade name "Serpa Aquatic Park",”
Serpa Aquatic Park at Ellis”, and all associated frademarks, logos, designs, and service marks (the
"Aquatic Park Marks"). Rights Holder hereby grants the City a non-exclusive royalty-fiee, worldwide
license to use the Aquatic Park Marks, subject to the terms provided below, for the purpose of promoting
the Aquatic Park. Rights Holder further grants the City the right to sublicense the Aquatic Park Matks
as appmved fiom time to lime by Rights Holder, Further, all such uses of the Aquatic Park Marks shall be subject
to the prior written consent of Rights Holder as to form, copy and content. The Cily agrees that it will
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1.7

include the name of "Serpa Aquatic Park”and any related logo of trademark for all of the following
related to the Aquatic Park, on all of its letterhead, envelopes, invoices, brochures, business cards and
shall include the name of the Aquatic Park in its addeess. The City shall use "Serpa Aquatic Park" when
making reference to the aquatic patk and no other name shall be used without the written consent of
Rights Holder. The City in any and all contracts, agreements, arrangements, wrilings and
communications, entered into or amended after the date of this Document, pertaining in any manner (o
the Aquatic Park (such as contracts with tenants, lessors, operators, and users, suppliets, clubs, media,
advertisets and others) shall refer to, and as a term of such contracts, agteements and/or arrangements
shall require all other patties to such contracts, agreements and/or arratgements to refer lo the Aquatic
Park as, and only as, "Serpa Aquatic Park." All printed materials promulgated by the City which would
normatly refer to the address or site of the Aquatic Park shall refer to the Aquatic Park as" Serpa Aquatic
Park at Ellis.” The City agrees to use reasonable efforts to ensure that the name "Serpa Aquatic Park"is
(i) used in all communications and media concerning the Aquatic Park; and (ii) used by all media and
news organizations, With respect to all events (hat are specifically created for the Aquatic Park by the
City or scheduled or hosted in the Aquatic Park by the City or its affiliates, or lessors during the Term,
the City agrees that for all such events the City shall use its best efforts to require that (i) all
communications and media concerning the Aquatic Park; (ii) all local media and news organizations;
and (iii) alt tickets issued by users of the Aquatic Park will refer to the Aquatic Park as "Serpa Aquatic
Park at Ellis." In addition, the City shall use its reasonable effouts to require thatall advertising by users

of the Aquatic Park, including teams, leagues, business, ot associations refets to the Aquatic Park as
"“Serpa Aquatic Park at Ellis”,

Entire_Document: Amendment: Assionment. This Document constitutes the entite agreement and
understanding between Rights Holder and the City and supersedes all prior agreements, understandings
and representations relating to the subject matter. This Document may only be amended, modified or
supplemented by a written agreement between Rights Holder and the City. This Document may not be
assigned by either party except with the priot written consent of the other party; provided, however, that

Rights Holder may assign this Document as part of any planning undertaken by Rights Holder for future
authorizations related to this Document,

This Agreement shall be binding upon and jnure to the benefit of the parties hereto and theit
respective permitted successors and assigns,
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EXHIBIT B

APPLICATION FOR RESIDENTIAL GROWTH ALLOTMENTS ~ GMO Subsection F.3

Application

Applicant Information

Name: Telephone No.:

Company:

Mailing Address:

City/State/Zip Code:

Owner Information
Name: Telephone No.:
Company:

Mailing Address:

City/State/Zip Code:

Tentative Map / Map / RGA Information

Tentative Map or other Map:

# of RGA's requested;

Applicant’s Signature

I, the undersigned, have complied with the requirements of the Development Agreement
relevant to this application:

Applicant’s Signature Date
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APPLICATION FOR RESIDENTIAL GROWTH ALLOTMENTS — GMO Subsection F.4

Application

Applicant Information

Name: Telephone No.:

Company:

Malling Address:

City/State/Zip Code:

Owner Information
Name: Telephone No.:
Company:

Mailing Address:

City/State/Zip Code:

Tentative Map / Map / RGA Information

Tentative Map or other Map:

# of RGA's requested:

Applicant’s Sighature

1, the undersigned, have complied with the requirements of the Development Agreement
relevant to this application:

Applicant’s Signature Date
When Recorded retam to
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EXHIBIT C

For Recorder's Use Only

AGREEMENT FOR DEFFERRAL OF
CERTAIN IMPACT FEES

THIS AGREEMENT is entered into by and between the City of Tracy (“City"), and

,» (“Applicant”) on to secure the payment of

certain impact fees, which the City has agreed may be deferred until sometime after the filing of
the Final Map for this Project and the issuance of building permits,

Recitals

A.

Applicant owns the land included on the final map entitled © ”

(“Final Map"), which is to record concurrently with this Agreement for Deferral of Certain
Impact Fees (“Agreement”) for the project known as , (“Project”). New
homes will be constructed on the lots created by the Final Map,

Applicant has requested a deferral of certain impact fees, which are imposed under Tracy
ordinances and resolutions for said Project.

City has agreed to defer the payment of such impact fees (“Deferred Impact Fee”) until
each new home that is constructed on a lot depicted on the Final Map is sold and conveyed
to the original homebuyer as evidenced by a completed close of escrow transaction. The
impact fees that shall be paid to the City are itemized on a per lot basis on the Deferred
Impact Fee Schedule by Lot No. attached as Exhibit “B” (“Deferred Impact Fee”). The
Deferred Impact Fee Schedule may be adjusted by mutual consent of the City and
Applicant at any time prior to payment in order to account for fee credits or fee adjustments,

. Applicant shall cause an escrow to be opened with an escrow holder (“Bscrow Holder™)

who is processing the escrow closings for the sale of the new homes in the Project. The
Deferred Impact Fee shall be paid to City by the Escrow Holder through the escrow upon
the close of escrow of each new home sale in the Project to the original homebuyer,

Upon request from Applicant, City shall provide Esctow Holder with a Demaund Letter that
provides the Deferred Impact Fee for particular lot in the form attached as Exhibit “C” in
connection with the sale of a new home to a homebuyer,
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F. Upon receipt of Deferred Impact Fee from Escrow Holder, City shall provide Escrow
Holder with a Confirmation and Instruction Letter that confirms the Deferred Impact Fee

fot a particular lot has been received by City and paid in full, in the form attached as Bxhibit
((A”'

NOW, THEREFORE, the parties hereto agree to the following:

1.

2,

This Agreement shall be recorded immediately after the recordation of the Final Map

Upon completion of the new home on any lot as shown on the Final Map in the Project, the
City shail allow Applicant to obtain utility services, including water, sewer, gas and electricity,

to the house; but, shall not allow occupancy until the Escrow has closed and the City has
received the Deferred Impact Fee, as set forth below.

The Applicant shall instruct the Escrow Holder to deduct sufficient funds to pay the Deferred
Impact Fee from the sale escrow of a new home to the original buyer and such Deferred Impact
Fee shall be wired by the Escrow Holder to the City as a condition of the closing of such escrow
and the conveyance of a lot in the Project to the original homebuyer,

Upon receipt of said Deferred Impact Fee by the City from the sale of a new home located on
a lot shown on the Final Map that is conveyed to the original homebuyet, this Agreement shall
be deemed irtevocably released on said lot in the Project without the necessity of a recorded
release signed by the City, and Bscrow Holder shall remove any and all exceptions or notices
on the title or record related to Deferred Impact Fee for said lot. City agrees to promptly execute

and record a release of the Agreement, upon request, if necessary to remove the Agreement
from the title to a lot.

General Provisions.

5.1 Notices. Notices to the parties shall be in writing and delivered in person, or sent by
cettified mail, postage prepaid, return receipt requested, to the principal offices of the
City and Applicant. Nolice shall be effective on the date delivered in person or the
date when the postal authorities indicate the mailing was delivered to the address of
the receiving party indicated below.

To Applicant: To City:

52 California Law, This Agreement shall be governed by, and interpreted in accordance
with, the laws of the State of California,

5.3 Severability. Ifany one ox more of the provisions of this Agreement is held by a court
of competent jutisdiction to be invalid, illegal or unenforceable in any respect, the
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5.4

5.5

5.6

validity, legality and enforceability of the remaining provisions of this Agreement shall
not be affected or be impaired in any way.

Attorneys’ Fees. 1fany party files an action or brings any proceeding against the other
party arising out of this Agreement or for the declaration of any rights under this
Agreement, the prevailing party shall be entitled to recover from the other parties all

costs and expenses, including reasonable attorneys’ fees, incurred by the prevailing
party as determined by the coutt,

Modification. This Agreement cannot be modified in any respect except by a writing
signed and entered into by the Applicant and the City.

Captions. The captions of the paragraphs of this Agreement are inserted for

convenience of reference only and do not define, describe or limit the scope of the
intent of the Agreement,

IN WITNESS WHEREOF, this Agreement is executed by THE CITY OF TRACY and by
APPLICANT.

CITY OF TRACY

By:

Its:

APPLICANT

By:

Its:

Approved as to form and legality this

day of 20 .

City Attormey
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Exhibit “A”

Confirmation and Instruction Letter

To: (Escrow Holder)
From: The City of Tracy
Re: Payment of Deferred Fee

Final Map , Lot#
Address of Property:
Your Bscrow Number if applicable:

Date:

Regarding the above referenced escrow, Escrow Holder is directed, pursuant to the
provisions of the Agreement of Deferral of Certain Impact Yees, recorded on
, as Document Number in Official Records of the
San Joaquin County Recorder’s Office, that the following amount has been collected from
the above referenced Lot either directly by the City or from Escrow the sum of
$ , representing the amount of the Deferred Impact Fee ascribable to

the above referenced Lot. Such Deferred Fee has been collected and received by the City of
Tracy.

Upon the Bscrow Holder receipt of this Confirmation and Instruction Letter, the Agreement
of Deferral of Certain Impact Fees shall be deemed irrevocably released on said lot in the

Project with this letter considered a release signed and authorized by the City, which may be
recorded.

City of Tracy

By:

Its:
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Exhibit “B”

Deferred Fee Schedule

By Lot No.
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Exhibit “C”

Demand Letter

To: (Bscrow Holder)

From: The City of Tracy
Re: Payment of Deferred Fee
Final Map Lot #

Address of Propeity:
Your Escrow Number:

Date:

Regarding the above referenced escrow, you are directed, pursuant to the provisions of the
Agreement of Deferral of Certain Impact Fees, recorded on , as
Document Number in Official Records of the San Joaquin County
Recorder’s Office, to collect fiom the above referenced Escrow the sum of
$ , representing the amount of the Deferred Impact Fee allocated to the
above referenced Lot Such Deferred Fee shall be collected at the closing the escrow and
wired to the City of Tracy as follows:

Wiring Instructions,

Upon the City of Tracy’s receipt of such Deferred Impact Fee, the Agreement of Defeiral of
Certain Impact Fees shall be deemed irrevocably released on said lot in the Project without
the necessity of a recorded release signed by the City.

City of Tracy

By:

Its:
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EXHIBIT D

SWIM CENTER

DESIGN, FUNDING, AND CONSTRUCTION
AGREEMENT

By and Between the

CITY OF TRACY,

a municipal corporation and

SURLAND COMMUNITIES, LLC

Effective Date: ,20
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SWIM CENTER
AGREEMENT

This Swim Center Acquisition Agreement ("Agreement") is made by and between the
CITY OF TRACY, a municipal corporation ("City"), and SURLAND COMMUNITIES, LLC
("Owner") (City and Owner are collectively referred to as "Parties”) and is effective as of May 3,
2018.

RECITALS

A. The Ellis Specific Plan identifies an approximately 16 acre (the "Properly") within the
plan for an Swim Center,

B. On April 3, 2018, the City Council approved and adopted a development agreement
amendment which includes the Property (the "DA"),

C, The DA obligates Owner to retain and compensate consullants, and contractors for
the design and construction of a Swim Center ("Swim Center") on the Property, and
requires Owner and the City to execute this Agreement to provide for and memotialize the
Parties' obligalions with regard to site acquisition, design, and construction of the Swim
Center, This Agreement intends to provide the method by which Owner will perform this
obligation but does not intend to expand or change the Owner obligation as presented in the
amendment to the Development Agreement. The City acknowledges that Owner is not a
licensed contractor and therefore in performing the obligations of this Agreement Owner
shall retain the services of license contractor as required by law.

AGREEMENT

Based upou the foregoing Recitals, which are incorporated herein as provisions of this Agreement
by this reference, and in consideration of the covenants and promises of the City and Owner
contained in this Agreetment, the Parties agree to perform each of their respective obligations in a
timely manner,

SECTION | -Definitions

"Affiliate” means (i) an entity that, directly or indirectly, controls, is controlled by, or is under
common control with, Owner; or (ii) an entity in which Owner directly or indivectly owns at
least a twenty-five percent (25%) inferest,

"City" means the City of Tracy, acting through its City Council, officers, employees, and
authorized representatives.

"City Engineer" means the City Engineer for the City of Tracy or authorized delegee.

"Construction Conlract® means the contract between Owner and Owner's contractor(s) for all of
the Work (as defined below) required to construct the Swim Center as designed, including all
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services required lo be provided by or customarily provided by or under the direction of a
licensed general contractor,

"Construction Contract Price" means the total amount of contractors Construclion
Contract(s),

"Construction Documents" means the design and construction documents, including the
Construction Contract and all drawings, specifications, and schematic plans prepared pursuant to
the RFP (as defined below), if Owner elects to follow the RFP process, and consistent with all
applicable local, state, and federal laws, ordinances, policies, and regulations,

"Development Agreement” or "DA" is defined in Recital B.

"Final Acceptance” means that, following Final Completion, the City has received Owner's
irrevocable offer of dedication for the Swim Center Site and all improvements thereon, and the
City Council has formally accepled the Work by resolution,

"Final Completion" means that the City Engineer and City Building Official have determined
that the Work has been fully completed in accordance with the Construction Documents and this
Agreemenl, including alf Punch List items, and title to the Swim Center Site is free and clear of
all construction liens and encumbrances, unless otherwise assumed by City.

“Site™ is defined as the real property selected by the City Council for this project.
"Swim Centes" is defined in Recital C and in the Ellis Specific Plan.

"Swim Center Site” means the Site for the Swim Center that is owned by or under contract
to purchase by Owner or Owner's affiliate until City's acquisition al Final Acceptance, and is
further described in Section 3.

"Request for Proposal” or "RFP" means Ownet's optional "Request for Proposals for
Consultant Services" related to design, archilectural, and other consultant services, including
construction of the Swim Center.

"Total Cost" means all costs, including, but not limited to, costs of design, architectural,
consultants, engineering, plan checking, land preparation, utilities installation, project
management and overhead, applicable governmental fees, materials, labor, and construction.

"Worl" means all of the desipn and construction services necessary or incidental to
completing the Swim Center in conformance with the requirements of the DA, this
Agreement, and the Construction Documents.

SECTION 2 —City Site Selection

Pursuant to the DA and Section 2 of this Agreement, the City has selected the Site for
the Swim Center. The Site shall be in the location, and as described in the offer
of dedication. Owner shall own or acquire the Sile selected by the City, and the City
shall not own the Swim Center Site until Final Accepiance.
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SECTI —City_Approval of J ©sli

ion Documents

Within sixty (60) days after the Development Agreement Amendment is Effective, the Specific
Plan is approved and the Owner-Tracy Swim Center construction agreement is executed, then
Owner and City representatives shall meet fo establish joint timelines and milestones for event
3) and event 4): 1) Owner presenting a final conceptual plan for the Swim Center to the City
for City review and approval on or before April 30, 2018; 2) a community groundbreaking
ceremony on or before September 30, 2018; 3) After the City has approved all necessary design,
plans and construction documents, Owner bid out and eonter into a construction

contract; and, 4) Owner completing the construction according to the construction documents
and this document.

Before Owner starts preparing construction improvement plans the City Council shall approve
a final conceptual plan, and a list of design, construction and/or improvements that Owner shall
cause to be designed and/or constructed, If, after the City Council approves a final conceptual
plan, it decides to modify the plan or add additional features or amenities then all direct and
indirect costs of changing the conceptual plan or any design or construction plans relying on the
original conceptual plan shall be additive funding provided by the City above the initial Swim
Center funding and within the time petiods specified herein. To insure the Swim Center is
completed with available funds the project may be bid with a base bid, and with bid alternatives,
depending on available funds bid alternates may or may not be awarded. City shall promptly
approve the Construction Documents, including all design plans, drawings, and
specifications, The Construction Documents must include an estimated Counstruction
Contract Price, and must comply with the following:

L. California Building Code; and
2. Applicable Law

SECTION 4 — Schedule

A,

General Surety Requirements

Bach bond must be issued by a surety admitted in California. If an issuing surety
cancels the bond or becomes insolvent, within seven days following written notice
from City, Owner must substitute a surety reasonably acceptable to City.

Required Bonds
{. Faithful Performance Bond

To secure faithful performance of this Agreement each contractor
not covered by a bond for the project shall provide a faithful
performance bond in the amount of the work provided, a
performance bond shall be provided to the City in the amount of the
Construction Contract Price prior to commencement of
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construction, The bond must be in the form required by Governiment
Code sections 66499 through 66499,10.

2, Warranty Bond

As a condition precedent to City's Final Acceptance of the Swim
Centet, a warranty bond must be provided in the amount of 10% of the
final Construction Contract Price of the Swim Center, as a full
guarantee for one year of Work following Final Acceptance.

Bonds and insurance shall be purchased from the Owner’s Contribution funds, funds contributed by
the City for the project, or paid for by the contractor.

SECTION 5 - Construction
A. Owner's Obligation to Cause to Construct

Owner shall cause to be constiucted the Swim Center in conformance with the
Construction Documents to Final Completion,

B. Owner's Swim Center Contribution

Owner's maximum financial obligation regarding the Swim Center is Ten Million
Dollars ($10,000,000.00) ("Owner’s Contribution") for the Total Cost. Previously
Owner has provided Two Million Dollars of a Ten Million Dollar contribution to the
City for the Swim Center, City shall cause the Two Million Dollats initial contribution
to be applied to the Owner’s design and construction activities in accordance with
Exhibit “A”, including but not limited to reimbursing Owner for all of Owner’s design
activity expenses undertaken prior to executing this Agreement, subject to Owner
providing City true and correct copies of invoices for the work performed or, at the
discretion of Owner, the City shall treat the expense of all of Owner’s design activities
as credits against development fees. After the Two Million Dollar initial contribution
is applied to the Eight Million future conlribution then the remaining obligation shall
be satisfied in full by Owner facilitating Swim Center design and construction of
improvements equal to Ten Million Dollars in costs incurred by Owner. In anticipation
of this agreement and at the City’s request, the Owner retained consultants prior to
approving and executing this agreement or the amendment to the Development
Agreement, and funds expended by the Owner prior to this agreement or the
amendment to the Development Agreement being executed shall be eligible for
reimbursement or credits,

C. City's Obligation for Costs over Owner's Contribution

The City shall provide funding for the Swim Center in an amount equal to Thirty-Five
Miltion Dollars with a supplementary contingency amount of twenty petcent of the total
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estimated costs of Forty-Five Million Dollars (Swim Center Funding). This additional
construction of approved plans, which shall take into account the total Swim Center
Funding, shall represent Owner’s entire obligation to facilitate design and construction
improvements for the Swim Center improvements and once the additional agreed upon
improvements are constructed the Owner’s obligation to facilitate design and
constiuction improvements for the Swim Center under this agreement automatically
terminates. Owner shall have no obligation to advance funds above the Owner's
Contribution to continue or complete the Swim Center and upon reaching the amount of
Ownet's Contribution if City fails to fund its share, Owner shall be conclusively deemed
to have satisfied its obligation under this agreement and the Development Agreement.
City shall pay in full all requested invoiced payments to Owner or Contractor

within thirty (30) days of the portion of the Work completion from city Swim
Center funding,

Change Orders

Change orders which include costs of more than 10% of the constiuction contingency
shall require the City Manager's or his/her designee's approval, which shall not be
unreasonably withheld or delayed. Change orders which include costs 10% or tess of
the construction contingency shall require the Assistant Cily Manager's or his/her
designee's approval, which shall not be unreasonably withheld or delayed.

Prevailing Wages

Each worker performing Work under this Agreement that is covered under Labor Code
section 1720 or 1720.9, including cleanup of the construction site, must be paid at a rate

not less than the prevailing wage as defined in sections 1771 and 1774 of the Labor Code.

Payroll Records

At all times during performance of this Agreement, Owney's contraclor must comply
with the provisions of Labor Code section 1776 and 1812 and all implementing
regulations, which are fully incorporated by this reference, including requirements for
elecironic submission of payroll records,

Insurance

Prios to the commencement of construction, the Owner shall furnish or cause to be

furnished evidence to the City that all of the foltowing insurance requirements have been
satisfied:

I8 General Requirements

The Owner shall or shall cause its agents or contractors to mainlain
insurance to cover Owner, its agents, representatives, contractors,
subcontractors, and employees in connection with the performance of
services under (his Agreement at the minimum levels set forth herein.
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Policies and Limits
(a) Commercial General Liability Insurance (*CGL"): A CGL
policy (with coverage at least as broad as ISO form CG 00
01 01 96) in an amount not less than $3,000,000 general
aggregate and $1,000,000 per occurrence for general
liability, bodily injury, personal injury, and property
damage,

) Automobile Liability Insurance: An automobile policy
(with coverage at least as broad as ISO form CA 00 01 07
97, for "any auto") in an amount not less than $1,000,000 per
accident for bodily injury and property damage.

(c) Workers' Compensation Insurance and Employer's
Liability: As required by the State of Califomnia.

Required Endorsements

The automobile and commercial geueral liability policies shall contain
endorsements with the following provisions:

(a)  The City (including its elected and appointed officials, officers,
cmployees, agents, and volunteers) shall be named as an
additional "insured."

() For any claims related to this Agreement, the required coverage
shall be primary insurance with respect (o the City. Any
insurance maintained by the City shall be excess
of the Owner's (or contractor or agent, if provided by them)
insurance and shall not contribute with if.

Notice of Cancellation

All insurance policies required hereby shall contain endorsements by
which each insurer is required to provide thirty (30) days prior wrilten
notice {o the City should the policy be canceled before the expiration date.
For the purpose of this notice requirement, any material change in the
policy prior to the expiration shall be considered a cancellation.

Authorized Insurers

All insurance companies providing coverage required by this Agreement
shall be insurance organizations authorized by the Insurance
Comumissioner of the State of California to transact the business of
insurance in the State of California.
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6. Insurance Certificate

Owner (ot its agent or contractor) shall provide evidence of compliance
with the insurance requirements listed above by providing a certificate
of insutance, in a form salisfactory to the City Attomey.

7. Substitution of Certificates

No later than thirty (30) days prior fo the policy expiration date of any
insurance policy required by this Agreement, Owner (or agent
contractor) shail provide a substitute certificate of insurance.

8. Owner's Obligation

Maintenance of insurance by the Ownet as specified in this Agreement
shall in no way be interpreted as relieving the Owner of any responsibility
whaisoever (including indemnity obligations under this Agreement), and

the Owner may cairy, at its own expense, such additional insurance as it
deems necessary.

SECTION 6: Inspection and Final Completion

A,

Inspection and Oversight

The City may perform daily field inspections of the construction in progress, during
regular business hours, as required to assure that the construction is in accordance with
the requirements of this Agreement. All inspections shall be coordinated with Owner’s
designee with at least 24 hours advance written notice and the City inspection team shall
be accompanied by Owner’s designee at all times when on Site. In order to permit the
City to inspect the Work, the Owner shall, at all times, provide to the City proper and
safe access o the site, and all portions of the Work, and to all shops wherein portions of
the Work are in preparation, The City shall receive copies of materials quality tests
required to assure that the quality meets the construction plans requirements, and may
require inspection or any re-testing which may be necessary. The City will perform a
final inspection of the Work and prepare an inspection repost, setting forth any
deficiencies from the Construction Documents that may exist (the "Punch List"). Prior to
determining that Owner has achieved Final Completion, as described below, the City
may re-inspect any cotrective work performed by Owner and the as-built construction
plans and records to insure the Punch List has been completed,

Final Completion

The City shall certify that Owner has achieved Final Completion when both the City
Engineer and City Building Official have determined that the Work is fully completed in
accordance with the Construction Documents and this Agreement. Final Completion
cannot be achieved until Owner has completed all Punch List items and provided all
required submittals, including any contractor wamanty, and as-built drawings, to
City's salisfaction, After Final Completion has occurred, the City Engineer will

48

AR 05079




recommend Final Acceptance to the City Council. Upon request by Owner City shall
provide a Punch List within fifteen days, and once the work from the Punch List
provided is complete City shall certify that Owner has achieved Final Completion,

CTIO  Dedication and A tance

Final Acceplance by the City Council will not be made unless and until a final inspection
and determination of Final Completion has been made by the City Engineer and City
Building Official in accordance with Section 5.B above, and Owner has submitted to the
City an irrevocable offer of dedication for the Swim Center Site with improvements from
Owner and evidence that the title to the Swim Center Site is free of all coustruction liens
and encumbrances. Upon recommendation of the City Engineer, the City Council shall
formally accept the Work by resolution,
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SECTION 8: Warranties and Fee Credits

A. Correction of Defeclive Work During the Warranty Peviod

The Contractor(s) shall warrant the quality of the Work, in accordance with the terms of
the plans and Construction Documents, for a period of one year after Final Acceptance of
the Work by the City Council. In the event that (during the one-year warranty period) any
portion of the Work is determined by the City Engineer, or if requested validated by a 3
party agreed upon by Contractor and City o be defective, the City shall notify Owner of
the defect and the Owner shall begin facilitation of the correction of the defect within
ten (10) days of receiving notice of the defect from the City. If the defect cannot be
corrected within 30 days, Owner shall have such time as is necessary to correct the defect,
provided that Owner has timely caused the correction to begin and the contractor is
diligently continuing the work necessary to correct the defect. If Owner fails to have the
contractor begin the work to correct the defeot within 60 days of teceiving such notice,
or fails to diligently have the contractor continue such work, as reasonably determined by
the City, City may takc actions as necessary to complete the Work using the
Warranty Bond, Pussuant to Section 4.B.3 of this Agreement, Contractor’s must
provide City with a warranty bond as a condition precedent to Final Acceptance.

SECTION 9: Indemnity

To the fullest extent permitted by law, Owner must indemnify, defend, and hold

harmless the City, its agents and consultants (individually, an "Indemnitee," and collectively
the "lndemnitees”) from and against any and all liability, loss, damage, claims, expenses
(including, without limitation, attorney fees, expert witness fecs, paralegal fees, and fees and
costs of litigation or arbitration) (collectively, "Liability") of every nature arising out of or in
connection with acts or omissions of Ownet, its employees, subcontractors, representatives, or
agents, in bidding or performing the Work or its failure to comply with any of its obligations
under the Agreement, except such Liability caused by the active and sole negligence, or willful
misconduct, of an Indemnitee. Owner's failure or refusal to timely accept a tender of defense
pursuant to this provision will be deemed a material breach of this Agreement, Upon Final
Acceptance to the fullest extent permitted by law, City must indemnify, defend, and hold
harmless the Owner, its agents and consultants (individually, an “Indemnitee,” and collectively
the "Indemnitees") from and against any and all liability, loss, damage, claims, expenses
(including, without limitation, attorney fees, expert wilness fees, paralcgal fees, and fees and
costs of litigation or arbitration) (collectively, "Liability") of every nature arising out of or in
connection with acts or omissions of City, its employees, subcontractors, representatives, or
agents, in bidding or performing the Work or its failure to comply with any of its obligations
under the Agreement, except such Liability caused by the active and sole negligence, or willful
misconducl, of an Indemnitee. Cities failure or refusal to timely accept a tender of defense
pursuant to this provision will be deemed a material breach of this Agreement,

50

AR 05081




SECTION |0: Miscellaneous Provisions

A.

Inlegration; Severability

This Agreement, the DA, and the Construction Documents incorporated herein, including
authorized amendments or change orders thereto, constitute the final, complete, and
exclusive terms of the agreement between City and Ownes, If any provision of this

_ Agreement, or portion of a provision, is determined to be illegal, invalid, or

unenforceable, the remaining provisions will remain in full force and effect,
Amendment

No amendment or modification of this Agreement will be binding unless it is in a writing
duly authorized and signed by the parties to this Agreement, and unless any such
amendment conforms to the requirements of the DA, as that document may be amended.

Governing Law and Venue

This Agreement will be governed by California law and venue will be in the Superior
Court of San Joaquin County, and no other place,

Assignment and Successors

Owner may not assign its rights or obligations under this Agreement, in part or in whole,
without City's written consent and without simultaneous assignment of its rights and
obligations under the DA. Notwithstanding the foregoing, Owner may assign its
obligations hereunder to an Atfiliate, provided that any such assignment shall not release
Owner from responsibility for ensuring that the assigned obligations are satisfied, and
Owner shall remain liable to the City for any and all failures by any assignee to futly
perform all obligations under this Agreement, such that a failure by an assignee to fully
perform an obligation under this Agreement shall constitute a default by Owner,

Notice

Any notice given pursuant to this Agreement must be made in writing, and sent to the
other party by personal delivery, U.S. Mail, a reliable overnight delivery service,
facsimile, or by email. Notice shall be deemed to have been given and received on the
first to occur of: (i) actual receipt at the address designated above, or (ii) two working
days following the deposit in the United States Mail of registered or certified mail, sent to
the address designated below, Notice for each party must be given as follows:

City:
City Manager
City of Tracy
333 Civic Center Plaza
Tracy, CA 95376
Telephone No.: (209) 831-6400
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Facsimile
No.: (209)
831-6439
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With copy to:

Owner:

City Altorney

City of Tracy

333 Civic Center Plaza

Tracy, CA 95376

Telephone No.: (209) 831-6130
Facsimile No.: (209) 831-6137

Surtand Communities

1024 Cenlral Avenue

Tracy, CA 95376

Attention Les Serpa
Telephone No.: (209) 832-7000
Facsimile No.: (209) 833-9700

With copy to:

]

Herum Crabtree

5757 Pacific Avenue, Suilc 222
Stockton, California 95207
Attention: Steve Herum
Telephone: (209) 472-7700
Facsimile: (209) 472-7986

Default

1. General
In the event that the Owner is in a material default of this Agreement, as
defined in this section, the City Engineer shall provide written notice to the
Owner in which the default is described.,

2. Default Defined

The Owner shall be in default of this Agreement if the City Engineer
determines that any one of the following conditions exist:

(a) The Owner is insolvent, bankrupt, or makes a general
assighment for the benefit of its creditors,
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b) The Owner abandons the Work for a continuous period of thirty
(30) days that is not due to weather conditions, labor disputes, acts of God, lack
of city funding, or other circumstances beyond the control of Owner,

()  The Owner fails to perform one or more requirements of
this Agreement,

(d) The Owner fails to remedy any loss or damage incurred by
the City caused by Owner or ils agents, representatives,
contraclors, subconiractors, or employees in connection
with performance of the Worlk in instance where Owner
does not dispute that it is responsible for the loss or
damage.

(e) The Owner violates any legal requirement related to the
Work.

3. Cure

In the event that the Owner fails to cure the default within thirly (30)
days, or provide adequate written assurance to the satisfaction of the City
Engineer that the cure will be promptly commenced and diligently
prosecuted to its completion, the City may, in the discretion of the City
Engineet, take any or all of the following actions:

(a) Cure the default.

(b) Demand the Owner lo complete performance of the
Work.

Independent Countractor Status

'The Owner is an independent contractor and is solely responsible for all acts of its
employees, agents, or subcontractors, including any negligent acts or omissions.
Owner is not City's employee and Owner shall have no authority, express or implied,
to act on behalf of the City as an agent, or to bind the Cily to any obligation
whatsoever, unless the City provides prier written authorization to Ownet,
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Attorneys' Fees
In the event any legal action is commenced to enforce this Agreement, the prevailing
Parly is entitled to réasonable attorney's fees, costs, and expenses incurred.

Waiver

Waiver of a breach or default under this Agreement shall not constitute a continuing
waiver or a waiver of a subsequent breach of the same or any other provision of this
Agreement,

Signatures

The individuals executing this Agreement represent and warrant that they have the right,
power, legal capacity, and authority {o enter into and to execute this Agreement on behalf
of the respective legal entities of the Owner and the City, This Agreement shall inure to
the benefit of and be binding upon the parties hereto and their respective successors

and assigas,

[SIGNATURE PAGE FOLLOWS)
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HCityH
CITY OF TRACY, a municipal
corporation

"Owner"

SURLAND COMMUNITIES, LLC, a California
limited liability company

By: By:
Title:
Date: By:
Les Serpa
Title:
Date:
Attest:
By:
Title: CITY CLERK
Date:
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EXHIBIT 4



CITY OF TRACY
MASTER PROGRAM IMPROVEMENTS CREDIT AND REIMBURSEMENT AGREEMENT

This Master Program Improvements Credit and Reimbursement Agreement (hereinafter
“Agreement”) is made and entered into this 27" day of November 2018, (“Effective Date”) by
and between the City of Tracy, a municipal corporation (hereinafter “City"); and Surland, LLC, a
California limited liability company (hereinafter “Developer"). City and Developer are from time
to time referred to in this Agreement as a “Party” and collectively as the “Parties.”

RECITALS

A. Developer is the master developer of the Ellis Specific Plan (the “ESP”) project, and other
projects in Tracy. The Property identified in the Development Agreement is subject to the
Amended and Restated Development Agreement by and between the City of Tracy and
Surland Communities, LLC, recorded in the official records of San Joaquin County as
Document Number 2013-119548 on September 17, 2013 (hereafter, the “Development
Agreement”).

B. The Developer and/or Development Agreement Property has constructed and
contemplates constructing certain public, Ellis Specific Plan Finance and Implementation
Plan (the “EFIP"), andfor City Master Plan Program Improvements (‘Program
Improvements") as more specifically described in Exhibit "A” (“Improvements”) which is
attached hereto and incorporated herein by this reference.

C. The Development Agreement was amended by the Tracy City Council by Ordinance 1253
(hereinafter “Second Amendment”) on April 3, 2018, effective May 3, 2018. Section 1.18
of the Development Agreement provides that Developer and City shall enter into a “master
reimbursement agreement to identify credits and reimbursements” for Program
Improvements. The Parties are entering into this Agreement to satisfy that provision of the
Development Agreement.

D. City consultant, West Yost Associates, identified Program Improvements to the City Water
System which the Ellis project has constructed or plans to construct and which are or will
be eligible for credits and/or reimbursements from the City as depicted on Exhibit “B"
(“Water System Improvement Components”) which is attached hereto and incorporated
herein by this reference.

E. A City consultant, Storm Water Consulting, Inc., identified Program Improvements to the
City storm drainage system, as described in Exhibit “A” of which the Ellis project has
constructed or plans to construct, and which are or will be eligible for credits and/or
reimbursements from the City as depicted on Exhibit “C” (“Storm Drainage Improvement
Component”) which is attached hereto and incorporated herein by this reference.

F. Ellis project engineer, Carlson, Barbee & Gibson identified various traffic and circulation
improvements, including frontage and landscape improvements, as described in Exhibit
“A” which the Ellis project has designed and constructed or plans to construct (or manage
the construction of), and which are or will be eligible for reimbursements from the City as
depicted on Exhibit “D" (hereinafter “Corral Hollow Road Curb to Curb Improvements”)
which is attached hereto as Exhibit “D” and incorporated herein by this reference.
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G. Developer project engineer, Carlson, Barbee & Gibson identified Recycled Waterline in

Ellis Town Drive and Summit Drive and all streets within phases of Ellis as depicted in
Exhibit “A” of which a Developer project has constructed or plans to construct, and
Developer is or will be eligible for credits and/or reimbursements for these activities from
City as described in Exhibit "E” (hereinafter “Recycled Waterline Improvement
Component”) which is attached hereto and incorporated herein by this reference.

. Developer has satisfied the required San Joaquin County Multi-Species Habitat

Conservation & Open Space Plan fee for the 16-acre Tracy Aquatic Center parcel. The
fee to be reimbursed to Developer as stated in Section 9 of this Agreement.

Ellis project engineer, Carlson, Barbee & Gibson identified traffic improvements, as
described in Exhibit “A” which the Ellis project has designed and constructed or plans to
construct (or manage the construction of), and which are or will be eligible for
reimbursements from the City as depicted on Exhibit “F” (hereinafter “Corral Hollow Road
Frontage Improvements — Aquatic Center Frontage Improvements”) which is
attached hereto as Exhibit “F” and incorporated herein by this reference.

EFIP Program Management fee components which are eligible for reimbursement are
identified in Exhibit "H” (hereinafter “Program Management Category Components”)
which is attached hereto as Exhibit “"H" and incorporated herein by this reference.

The Ellis Finance and Implementation Plan (the "EFIP") identified the amount of Ellis
Specific Plan EFIP obligations by Improvement Component Category which are identified
in Exhibit *I”. The EFIP Improvement Component Categories which have been satisfied or
amounts which have been paid are also identified in Exhibit “I” (hereinafter “EFIP
Obligation by Improvement Plan Component Category”) attached hereto as Exhibit “|”
and incorporated herein by this reference.

NOW THEREFORE, THE PARTIES MUTUALLY AGREE AS FOLLOWS:

1.

TIME AND PERFORMANCE. Time is of the essence in performing the obligations and
requirements of this Agreement and the timing requirements set forth herein shall be
strictly adhered to unless otherwise modified in writing by mutual consent of the parties.

TERM _OF AGREEMENT. The term of this MASTER PROGRAM IMPROVEMENTS
CREDIT AND REIMBURSEMENT AGREEMENT shall be (a) thirty-five (35) years from
the effective date of this Agreement or (b) when the Developer receives full and complete
reimbursement as provided by this Agreement and all credits have been applied and
exhausted, whichever event occurs last.

FEE CREDITS AND REIMBURSEMENTS. The terms of the potential Credits and
Reimbursements payable to Developer shall also be according to and as specified in this
agreement, and the attached Exhibits previously referenced and attached hereto and
incorporated herein by reference.

Within thirty (30) days after executing this Agreement, the City shall establish separate
Reimbursement accounts for the work identified in this Agreement and described in
Exhibits herein (hereafter, the “Work”) for purposes of depositing funds to reimburse
Developer. Not later than sixty (60) days after executing this Agreement, and at the end
of each ninety (90) day period thereafter until Developer is fully reimbursed and/or has
received all credits due hereunder, the City shall (i) provide Developer with a written
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accounting of funds available to reimburse Developer for the Work, and (i) transfer to the
appropriate reimbursement account(s) all like kind funds available to reimburse Developer
for any Work Components identified in this Agreement that are the subject of an executed
Improvement Agreement, an executed Off-Site Improvement Agreement, or other
executed funding or construction agreement (collectively, “Improvement Agreements”).
Funds shall be reimbursed when the Work is accepted by the City.

Within sixty (60) days after executing a new Improvement Agreement for the funding or
construction of public infrastructure other than the Work described herein, or the pre-
payment of City Impact Fees, and to the extent that the City determines that such public
infrastructure costs would otherwise be reimbursable or creditable under either the
Development Agreement or this Agreement, or Title 13 of the City of Tracy Municipal Code
(hereafter, “Title 13"), the City and Developer shall amend this Agreement to apply to the
reimbursable/creditable public infrastructure work described in the new Improvement
Agreement, and the terms and conditions of this Agreement shall apply to the new
Improvement Agreement. Any such amendment of this Agreement shall add an exhibit to
this Agreement that describes the work subject to the new Improvement Agreement in a
level of detail substantially equal to the detail provided in the attached Exhibits.

Developer may apply all fee credits and reimbursement rights earned under an
Improvement Agreement toward “like-kind” development impact fees due or already paid
on any property that is subject to this Agreement or the Development Agreement
(hereafter, “DA Property”). For purposes of this Agreement, “like-kind” development
impact fees are impact fees which are in the same fund category and support the same
type of infrastructure facilities (e.g., water conveyance and/or treatment, wastewater
conveyance andfor treatment, storm drainage, transportation-traffic-roads, public
buildings and facilities, parks, public safety, neighborhood parks, community parks,
recycled water, and any other city program impact fee facilities). If Developer elects to
apply earned fee credits or reimbursement rights to impact fees that have already been
paid, Developer shall be entitled to reimbursement of such previously-paid impact fees
after eligible facilities are complete, and the City accepts the facilities. For purposes of
this Agreement, fee credits and reimbursement rights are “earned” when Developer or its
designee has executed an Improvement Agreement and posted security (consistent with
the security requirements set forth, in this Agreement, and applicable in Title 13) for eligible
public improvements, including but not limited to the Work described in the exhibits to this
Agreement. Reimbursements or “earned" reimbursement rights are reimbursed when the
facilities are complete, and the City accepts the facilities. Such fee credits and/or
reimbursements being earned up to the value of such public improvements as set forth
herein (for the Work) and in the applicable Ellis Finance and Implementation Plan, City
Master Plans, or other finance plans (for all other public improvements).

Fee credits and reimbursement rights earned hereunder may be applied to the eligible
lots, parcels, or commercial structures on the DA Property in whatever manner Developer
deems appropriate, in Developer's sole and exclusive discretion, subject to the limitations
of this Agreement. Developer shall notify the City in writing of each specific lot, parcel, or
commercial structure to which Developer intends to apply earned fee credits rights not
later than thirty (30) days prior to the issuance of a building permit, using the credit notice
forms attached hereto as Exhibit J.
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Should Developer seek to exercise earned reimbursement rights, sources of funds to
disburse earned reimbursements may include like-kind impact fees, and funds from the
South ISP, Plan C, RSP, Infill, 1-205, EFIP, Master Plans, Core Fees, benefitting
properties, and/or other Development Impact Fee Funds, Finance Plans, or any other
funding sources which have nexus, as reasonably determined by the City. City shall
receive funds from reimbursement sources prior to reimbursement. City shall make
payment of earned reimbursements in such a manner and to such persons as directed in
writing by Developer.

Subject to the limitations on water system infrastructure fee credits and reimbursements
set forth in Exhibit B hereto, at least as often as each City fiscal quarter the City shall
disburse to Developer all earned funds in Developer’s reimbursement accounts. The City
represents, warrants and covenants that the funds deposited in Developer's
reimbursement accounts shall not be used for any intra-fund transfer without the prior
written consent of Developer, which Developer may refuse to give for any reason
whatsoever. Funds in such accounts shall be deposited in one or more interest-bearing
accounts and all interest shall be paid to Developer. Through applying credits or making
reimbursement payments as quickly as possible the parties intend to fully reimburse
Developer in the shortest possible time. City shall make all reasonable efforts to provide
the "Total Credit " as of approval of an Improvement Agreement(s) for the Work, or as
soon thereafter as possible. “Total Reimbursement” will be provided as soon as Work is
completed, accepted by the City, and as funds are available. The reimbursement
agreement will not substantially impair existing reimbursement agreements, or written
commitments in effect as of the date of this amendment.

A project may receive credits for any category up to the amount of the project finance plan
category, any amounts over the finance plan category shall be reimbursable. To be eligible
for credits or reimbursements improvements must be based on a finance plan or
infrastructure improvements approved by the City Council. If applicable credits or
reimbursements shall comply with Community Facilities District (CFD) requirements. No
City General Fund money will be used as a source of reimbursements, other than those
eligible reimbursements associated with the Aquatic Center CIP.,

IMPACT FEES. After the DA Property project finance plan identified amounts of City
impact fees for a component in the project have been fully paid or satisfied such that no
City impact fees remain to be paid by the project for this impact fee component, then the
project shall be relieved of all obligation to pay fees for the identified City impact fee
improvement category component, or install Program Improvements. The EFIP identifies
the total amount of impact fees by improvement category component for the ESP, which
are identified in Exhibit |. Program Management fees shall be paid by the EFIP up to the
amount identified in Exhibit H, and funds shall not be reimbursable until the all
improvements for the impact fee component have been completed.

WATER. Except as otherwise expressly set forth in this Agreement, Developer shall not
be responsible for paying any water impact fees or constructing any additional program
water system public infrastructure required for development of the ESP as approved on
the Effective Date of this Agreement. Within thirty (30) days of the last occurrence of (1)
written notice from Developer, (2) project completion, or (3) acceptance by the City, City
shall refund all DA Property fees paid for public water improvements in accordance with
this agreement, and per Section 3,
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STORM. Not later than ninety (90) days after the City and Developer or at Developer's
option it's designee have executed an Improvement Agreement and Developer or at
Developer’s option it's designee has posted security for the construction of the Storm
Drainage Improvement Component identified in Exhibit C, the City shall establish a benefit
district applying to the real property identified in Exhibit C, page 2, to collect from such
properties their contributions to the Storm Drainage Improvement Component (the “Storm
Drainage Benefit District”) as set forth in Exhibit C, page 2. The Storm Drainage Benefit
District shall be designed and formed to collect such contributions at City building permit
issuance, annexation into City limits, or the first City issued discretional or ministerial
development permit or approval sought by such properties, whichever occurs first. The
formation of the Storm Drainage Benefit District and any documents recorded in the official
records of San Joaquin County relating thereto shall be mutually approved by the City and
Developer. If any new property not identified on Exhibit C, page 2, is served by the Storm
Drainage Improvement Component in the future, the City and Developer shall cooperate
to determine such new property’s contribution to the costs of the Storm Drainage
Improvement Component and adjust the property contributions allocated to Developer and
to the properties identified in Exhibit C, page 2. Upon such adjustments, the City and
Developer shall amend this Agreement to reflect the new property’s contribution to the
Storm Drainage Improvement Component and the adjustments to the property
contributions allocated to Developer and the properties identified in Exhibit C, page 2. Not
later than sixty (60) days following an executed Improvement Agreement between City
and Developer, the City shall fully reimburse Developer for all Storm Drainage Impact
Fees and all Additional Storm Drainage Improvement Fees paid by real property identified
in Exhibit C, page 2 prior to the Effective Date of this Agreement. The term and duration
of the Storm Drainage Benefit District shall extend until Developer has been fully
reimbursed for excess costs incurred by Developer for the Storm Drainage Improvement
Component in accordance with this Agreement. Upon written notice from Developer,
project completion, and acceptance by the City, City shall within thirty (30) days refund all
Storm impact fees paid for public storm improvements by DA Property in accordance with
this agreement, and per Section 3. Except as otherwise expressly set forth in this
Agreement, after execution of an Improvement Agreement and Developer or at
Developer's option its designee has posted security for the construction of the Storm
Drainage Improvement Component identified in Exhibit C Developer shall not be
responsible for paying any storm impact fees or constructing any additional program storm
system public infrastructure required for development of the DA Property.

TRAFFIC:

A._ CORRAL HOLLOW ROAD FRONTAGE - CURB TO CURB IMPROVEMENTS:
Concerning Corral Hollow Road Frontage — Curb to Curb Improvement Component
contemplated and identified in Exhibit D, the City shall reimburse Developer or it's
designee for all Impact Fees paid for Traffic Improvements by DA Property, and provide
credit or reimbursement in accordance with this agreement, and per Section 3, all
Additional Traffic Improvement Fees collected from DA Praperty, including the EFIP, and
Reimbursement from other available City funds as identified by the City up to $1,808,000,
shall be made once the project has been completed, and accepted by the City.

B. CORRAL HOLLOW ROAD — AQUATIC CENTER FRONTAGE: Concerning Corral
Hollow Road Aquatic Center Frontage Component contemplated and identified in Exhibit
F. The City will reimburse Developer the funds identified in Exhibit F once the Aquatic
Center Funds have been identified and the budget has been approved by Council,
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8.

10.

11.

12.

RECYCLED WATERLINE IMPROVEMENT CATEGORY COMPONENT: Concerning
Recycled Waterline Improvement Category Component Improvements contemplated and
identified in Exhibit E, the City shall reimburse Developer or it's designee for all Impact
Fees paid for Recycled Water Improvements from the ESP. The City shall provide credit
upon execution of an Improvement Agreement and posted security, and any
reimbursement shall be made once the Work has been completed, and accepted by the
City for all Recycled Water Fees to be collected for DA Property Work, including the Ellis
FIP, and Reimbursement from other available City funds as identified by the City up to
$1,512,000, once the recycled water Master Plan fee program has been updated per the
Ellis DA as amended, or June 30, 2018 whichever occurs first. All other Recycled Water
Improvements by DA Property shall be added to this agreement and shall earn fee credits
and/or reimbursements in accordance with this agreement, and per Section 3 which may
be applied to DA Property. Recycled Water fee credits may be earned in accordance with
the Surland DA.

COMMUNITY PARK REQUIRED ACREAGE: Concerning Community Park Category
Component Improvements, Developer has sixteen (16) acres of credit which are available
for credit or reimbursement in accordance with this agreement, and per Section 3.

A. The ESP is allocated 6.4 acres of Community Park credit, which satisfies the full ESP
Community Park obligation. Except as set forth in this Agreement, the ESP Project shall
not be responsible for payment of any community park impact fees for the full development
of the ESP or implementation of the EFIP. Upon written notice from Developer, City shall
within thirty (30) days refund all DA Property fees paid for public community park in
accordance with this agreement, and per Section 3.

B. The remaining credit after the ESP allocation of 6.4 acres is 9.6 acres, which credit may
be allocated in accordance with a future Surland DA Amendment.

HABITAT MITIGATION FEE REIMBURSEMENT
Once available funds have been identified for the full Aquatic Center CIP, the City shall
reimburse Surland $301,132 associated with the 16-acre Aquatic Center

REIMBURSEMENT SCHEDULE: Reimbursements identified in Exhibit G shall be
reimbursed according to the exhibit schedule estimates, in compliance with this
agreement, and per Section 3. -

PROGRAM MANAGEMENT. Program Management Fees shall be collected by the City
at the later of (1) when each building permit is paid or (2) as permitted by the DA for the
Improvement Component Category amount based on the project Finance Plan for DA
Property. Program Management shall only be used to implement the applicable project
FIP/finance plan for the Improvement Components but, for no other purposes. Developer
shall be eligible for Program Management Fee reimbursements in compliance with this
agreement, and per Section 3 of the remaining available funds for the FIP/finance plan
Program Management Fees may be reimbursed once all infrastructure improvements as
identified in the project Finance Plan component category such as water, are fully
complete and the improvements are accepted by the City. The EFIP Program
Management Component amounts are identified in Exhibit H and are subject to
reimbursement in accordance with this agreement and Exhibit H. Consistent with this
Agreement the City shall provide an accounting of the use of funds for each component,
and the remaining amount shall be available for reimbursement in accordance with the
terms of this agreement.
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13.

14.

15.

NOTICES. All notices, demands, or other communications which this Agreement
contemplates or authorizes shall be in writing and shall be personally delivered or mailed
to the respective Party as follows:

City:

City Manager

City of Tracy

333 Civic Center Plaza
Tracy, CA 95376

With copy fo:

City Attorney

City of Tracy

333 Civic Center Plaza
Tracy, CA 95376

Owner:

Surland

Attn. President

1024 Central Avenue
Tracy, CA 95376

With copy to:

Herum Crabtree

Atin. Steve Herum

5757 Pacific Avenue, Suite 222
Stockton, California 95207

13.1 Communications shall be deemed to have been given and received on the first to
occur of (1) actual receipt at the address designated above, or (2) three working
days following the deposit in the United States Mail of registered or certified mail,
sent to the address designated above.

MODIFICATIONS. This Agreement may not be modified orally or in any manner other
than by an agreement in writing signed by both parties.

ASSIGNMENTS. This Agreement may not be assigned by Developer without the City's
prior written consent, which shall not be unreasonably withheld. With respect to specific
earned fee credits, Developer may assign such rights to any property or properties
reasonably determined by the City to benefit from the public infrastructure for which the
fee credits were earned such that the property or properties would have been obligated to
contribute to the funding of such infrastructure. With respect to earned reimbursement
rights, Developer may assign any such rights, in all or a portion of the earned amount, to
any person or entity, in Developer's sole and exclusive discretion. Developer shall notify
the City in writing of Developer’s intent to assign fee credits or reimbursements not later
than ten (10) days prior to such assignment(s), such notice to include the identity of the
assignee and/or assignee property(ies).

Page 7 of 32




16.

17.

18.

19.

20.

21,

22.

WAIVERS. Waiver of a breach or default under this Agreement shall not constitute a
continuing waiver or a waiver of a subsequent breach of the same or any other provision
of this Agreement.

SEVERABILITY. In the event, any term of this Agreement is held invalid by a court of
competent jurisdiction, the Agreement shall be construed as not containing that term, and
the remainder of this Agreement shall remain in full force and effect.

NO MONEY DAMAGES. The Parties hereby acknowledge and agree that money
damages are excluded as a remedy available to either Party for a breach of this
Agreement, and that specific performance is the sole and exclusive remedy available to
either Party for a breach of this Agreement

ATTORNEY’S FEES. In the event, any legal action is commenced to enforce this
Agreement, the prevailing party is entitied to reasonable attorney's fees, costs, and
expenses incurred.

JURISDICTION AND VENUE. The interpretation, validity, and enforcement of the
Agreement shall be governed by and construed under the laws of the State of California.
Any suit, claim, or legal proceeding of any kind related to this Agreement shall be filed and
heard in a court of competent jurisdiction in the County of San Joaquin.

ENTIRE AGREEMENT, This Agreement comprises the entire integrated understanding
between the parties concerning the improvements to be constructed for this project. This
Agreement supersedes all prior negotiations, representations, or agreements.

SIGNATURES. The individuals executing this Agreement represent and warrant that they
have the right, power, legal capacity, and authority to enter into and to execute this
Agreement on behalf of the respective legal entities of the Developer and the City. This
Agreement shall inure to the benefit of and be binding upon the parties hereto and their
respective successors and assigns.
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IN WITNESS WHEREOF, the parties do hereby agree to the full performance of the terms set
forth herein.

“City" “Developer”
f Tracy Surland, LLC

A

By: Randall Bradley
Title: City MTnager

By: Les Serpa

7 Yl
| 2718

Date:

APF’ROVE' AS T

i By:
" Title: CITY ATTORNEY

Date: H!QW!QO\Y

Attest:

~.
By‘:/ A |

Title: CITY CLERK

Date: “/Q'I!&le
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EXHIBIT “A” (page 1 of 9)
IMPROVEMENTS

B
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=
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JOAQUIN COUNTY  CALIFORNIA
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o i 3 &
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EXHIBIT “A” (page 2 of 9)
IMPROVEMENTS
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r— RECYCLED WATER IMPROVEMENTS
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STORM DRAIN IMPROVEMENTS EXHIBIT A"2

- POTABLE WATER CONSTRUCTED REIMBURSEMENT-
BY THE CITY OF TRACY CREDIT AGREEMENT

OR OTHERS
CITY OF TRACY SAN JOAQUIN COUNTY CALIFORNIA
DATE AUGUST 10, 201%
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EXHIBIT “A” (page 3 of 9)
IMPROVEMENTS

CORRAL HOLLOW ROAD

~|_Ln|'| .

WEST LINNE ROAD

POTABLE WATER IMPROVEMENTS

RECYCLED WATER IMPROVEMENTS

STORM DRAIN IMPROVEMENTS
POTABLE WATER CONSTRUCTED
8Y THE CITY OF TRACY

OR OTHERS

SANITARY SEWER IMPROVEMENTS

(B UH A AE

JOHN JONES WATER |
“ TREATMENT PLANT |

1]

CITY OF TRACY  SAN JOAQUIN COUNTY
DATE: AUGUST 10, 2018
SCALE: |*=8xy

EXHIBIT A-3
REIMBURSEMENT-
CREDIT AGREEMENT

CALIFORNIA

HEh  Carsco, Barbos & Gibson, Inc,
- B

N )y

&/102018 1247 PM

GAITZSACADUEXHIEI TSIXB-RE MBURSMENT CREDIT AGREEMENT-2018-0208 DWG
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EXHIBIT “A” (page 4 of 2)

WATER SYSTEM PROGRAM IMPROVEMENT COMPONENTS

358-4237-XEL73

City — Side Booster Pump Station Pressure Zone 3 — 6.48 MGD
(JJWTP)

358-4237-XEL73

Clearwell at JWTP 2.0 MGD

358-4237-XEL73

John Jones Water Treatment Plant Expansion 15.0 MGD

358-4237-XEL73

Water Transmission Line 12" (ESP backbone Phase 1)

358-4237-XEL73

Long-term Emergency Groundwater Storage 2,500 gpm

358-4237-XEL73

Land Acquisition

358-4237-XEL73

Water Transmission Line 12” (ESP backbone Phase 1)

358-4237-XEL73

Water Transmission Line 12" (ESP backbone Buildout)

358-4237-XEL73

358-4237-XEL73

(
(
Water Transmission Line 12” (ESP Backbone -Phase 1 to Valpico Rd)
Water Transmission Line 24” (JJTP Clearwell to PBS3)

358-4237-XEL73

Water Transmission Line 20"(ESP-1JWTP BPS3 to Corral Hollow Rd
and Linne Rd. Phase 1)

358-4237-XEL73

Water Transmission Line 20" (Corral Hollow Rd and Linne Rd to
Middlefield Rd. - buildout)

358-4237-XEL73

Water Transmission Line 18"(ESP Corral Hollow Rd and Linne Rd to
Middlefield Rd -buildout)

358-4237-XEL73

Water Transmission Line 18"(ESP-Linne Rd. to Corral Hollow Rd.
Phase 1 - PZ2 Bypass)

358-4237-XEL73

Water Transmission Line 16" (from existing Clearwell No. 2 to English
Oaks)

358-4237-XEL73

20" lack and Bore under Delta Mendota Canal

358-4237-XEL73

20" Jack and Bore (CH and Linne under Railroad)

358-4237-XEL73

Water Transmission Line 12” (Whirlaway Ln. to Linne Rd.)

358-4237-XEL73

12” Jack and Bore (SW Portion of Plan C under RR to Linne Rd.)

358-4237-XEL73

18" Check Valve Connection at Middlefield Dr.

358-4237-XEL73

Connection at Middlefield Drive 12" Diameter bypass PZ2 on Corral
Hollow, Jack and Bore {SW portion of the Plan C under Corral Hollow

358-4237-XEL73

Pressure Reducing Valve ESP - Phase 1 to Valpico Rd (12-inch
Diameter)

358-4237-XEL73

Citywide Recycled Water Contribution

Source: Ellis Finance & Implementation Plan — Water
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EXHIBIT “A” (page 5 of 9)

STORM SYSTEM PROGRAM IMPROVEMENT COMPONENTS

STORM DRAIN SYSTEM IMPROVEMENT COMPONENTS

DESCRIPTION QTy UNIT UNIT COST TOTAL COST

ELLIS PROGRAM SUB-BASIN
Construction of Major Facilities

DET 3A (36AF, plus 36 AF add'| excavation) 72 AF S 10,000 S 720,000

DET SL (17AF, plus 8 AF add's excavation) 25 AF S 10,000 S 250,000
Construction of Storm Drains

12" SD 2,800 LF S 75 § 210,000

12" SD (Bore & Jack) 100 LF S 500 $ 50,000

60" SD 2,640 LF S 550 S 1,452,000

66" SD (Valpico Road) 660 LF S 650 S 429,000

66" SD (to DET 3A) 2,100 LF S 650 S 1,365,000

18" SD 1,600 LF S 100 S 160,000

18" SD (Bore & Jack) 100 LF S 600 S 60,000
Other Items

Dewatering 11S $ 200,000 $ 200,000

UPTC/WPRR Crossing AgreementsRR Crossing Agreements 2 EA S 5000 § 10,000

WSID Crossing Agreement 1 EA S 5000 § 5,000
Subtotal of Construction $ 4,911,000
Design & Planning @ 10% of Construction Subtotal S 491,100
Construction Management @ 10% of Construction Subtotal S 491,100
General Contingency @ 15% of Construction Subtotal S 736,650
Program Administration @ 5% of Construction Subtotal S -
Land Acquisition

DET 3A 46.67 AC S 100,000 $ 4,667,000

DET SL 8.00 AC $ 100,000 S 800,000

66" SD Easement 0.8 AC S 50,000 $ 40,000

18" SD Easement 0.3 AC S 50,000 S 15,000
Subtotal of Land Acquisition $ 5,522,000
TOTAL ESTIMATED COST $ 12,151,850

Source: Ellis Finance & Implementation Plan — Storm Drain Report (rev. 8/19/15)
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EXHIBIT “A” (page 6 of 9)

STORM SYSTEM PROGRAM IMPROVEMENT COMPONENTS

_DETENTION BASIN DATA

BASIN
DET SL
DET 1A

Q.m0 Q oun
43 CFS ' CFS* 17 aC-FT
1835 CFS 3 CFS 36 AC-FT |

SDET SL WL DISCHARGE TO ELLIS
SPECIAC PLAN ONSITE STORM ORAINS

TN

LEGEND:

PROGRAM DETENTION BASIN
EXISTING DETENTION BASIN
PROGRAM STORM DRAIN
EXISTING STORM DRAIN

HEC - HMS SUB - BASIN NUMBER

PROGRAM STORM DRAINAGE INFRASTRUCTURE

ELLIS PROGRAM SUB-BASIN
EXHIBIT B1 | crorM DRAINAGE TECHNICAL REPORT
SCALE: | 1T=2000° »JATE;‘ 09/26/12
SHT. llOFI 1 | rev: oB/03/2018 .",',f}}:,";',", (Y stantec

JoB N(.):I 2010-71, 2015-96L
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EXHIBIT “A” (page 7 of 9)

CORRAL HOLLOW ROAD IMPROVEMENTS

CORRAL HOLLOW ROAD CURB TO CURB IMPROVEMENTS

= q
gy &
&E 'gg
I PR )\ |

~ CORRAL HOLLOW ROAD

"
=
&
£
= CORRAL HOLLOW ROAD
‘g] CURB TO CURB IMPROVEMENTS
AQUATIC CENTER FRONTAGE IMPROVEMENTS
= q
gz CORRAL HOLLOW ROAD —, &
)mk CURB TO CURB IMPROVEMENTS 3
. : 3
E CORRAL HOLLOW ROAD l - o '
I i
|
E CORRAL HOLLOW ROAD /
z BACK OF CURB TO LIMIT OF PUBLIC
S IMPROVEMENTS IMPROVEMENTS
] | ’

SWIM CENTER FRONTAGE IMPROVEMENT
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EXHIBIT “A” (page 8 of 9
RECYCLED WATERLINE IMPROVEMENT COMPONENT
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EXHIBIT “A” (page 9 of 9)

SAN JOAQUIN COUNTY MULTI-SPECIES HABITAT CONSERVATION & OPEN SPACE PLAN

Sl S/COG, Inc.

355 East Weber Avenue o Stockton, CA 95202 « (209) 235-0600 « FAY (209) 233-0438

San Joaquin County Multi-Species Habitat Conservation &
Open Space Plan (SIMSCP)

e e 2018 Updated Habitat Fees*
“ " Habitat Type Fee Per Acre
S ie '—- 3 ‘ 1 0 : _3:51: e,':.' € —:’ E.g:’?mé_ﬂ%“;
vt Natural : $19.400
amecs Agriculture $19.400
oy Vernal Pool - uplands $72.523
o Vernal Pool - wetted $116.871

* Effective January 1, 2018 - December 31, 2018

2018 Endowment Fees with In-lieu Land**

Enhancement Lirq¥ TOTALYER
Type of Preserve Covitsss Management ACRE
Cast/acre ENDOWMENT
Agricultural Habitat Land: $3,547.00 $790.90 $4,337.90
Natural Lands $3,547.00 $790.80 $4,337.90
Vernal Pool Habitat
Vernal Pool Grazsland: $14,261.00 $2,409.36 316,670,136
I'ernal Pool Wetted $59,669.00 $2,365.36 $62,034.36

** Effecave January 1, 2018 - December 31, 2018 m lieu of fees to be used as the endowment for the
dedicated land presenves (Catagory B + ()

Amount of Reimbursement:
16 acres @ Agriculture fee level of $19,400 per acre equals reimbursement of

$310,400 less Aquatic Center frontage amount (see Exhibit “D”) of $9,268 equals
total reimbursement due of $301,132.
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EXHIBIT "B" page 1 of 2
WATER SYSTEM IMPROVEMENT COMPONENTS

Developer shall be entitled to the following Impact Fee Credits and Reimbursements.

1. Amount of Maximum Potential Credit. The City Engineer and the Community Services
Director hereby find that the reasonable estimated construction costs as determined by
City consultants from City Finance Plans for the Work, and the amount of "Maximum
Potential Credit" available to the Developer are pursuant to Tracy Municipal Code and
is $14,957,325 (a) for Water impact Fees. The Maximum Potential Credit shall be
granted to Developer. These credits may be applied to off-set Like-Kind Fees.

a. Water Fee Credit Sources:
i. Water System Responsibility see (1) below: $14,957,325

2. Amount of Minimum Potential Reimbursement. Pursuant to Tracy Municipal Code the
City shall pay the Developer no less than $680,830 [see (a)(i) below] as the "Minimum
Potential Reimbursement” plus the unused portion of the Maximum Potential Credit
specified in Paragraph 1 above. If the Developer does not receive credits equal to the
Maximum Potential Credit shown above in Paragraph 1, the Minimum Potential
Reimbursement shall be increased by the corresponding amount to match the Total
Credit and Reimbursement in the amount of up to $15,638,155 [see (a)(ii) below]. City
shall make all reasonable efforts to provide Developer with the "Total Credit and
Reimbursement" as of the effective date of this agreement, or as soon thereafter as
possible. Developer's right to Reimbursement for the Water System Work shall have
priority over other City Water System Improvement projects.

a. Water Reimbursement Sources:

MINIMUM REMBURSEMENT
Exhibit “B” (page 2) Developer Credit w/o PM: $16,192,130
Eliis Total Responsibility for Water Imp. w/o AC with PM:  $15,511,300

i TOTAL MINIMUM REIMBURSEMENT: $ 680,830

MAXIMUM REMBURSEMENT
Maximum Potential Credit — from 1. above: $14,057,325
Minimum reimbursement due — see (a)(i.) above: $ 680,830

i. TOTAL MAXIMUM REIMBURSEMENT: $15,638,155
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EXHIBIT "B" page 2 of 2
WATER SYSTEM IMPROVEMENT COMPONENTS

Group 75
CIP Projects
ora Credit for
Construction Totak Mark- Program Facillties (less
CIP# fem Unit| Unlt Price | Qv Cost up Total Cost {Bils % Project Cost Management Totat Cast POy
City - Sde Booster Pump Sation
TSPP-XX [Presuse Zone 3 - 6,48 MGD (JIWTP) ca | S1L882,678] Ot $1,852.675 741,070 82,593,745 37%) 926,100 $34,300 SUA0,400
T5PP-XX | Cearwelt at JWTP 2.0 MG es | S3280609 4 $3.251,6991  SLIOOGRO)  $4.552379]  63%| 82,768,750 S102,2501  $2,863,000)
John Jones Water Treatiment Plant
TSPP-NX {Expansion 15,0 nigst va | S¥3,269446] | $33,269,046)  S13307,618]  $46,376,664] 150 s6527.250 S241,750] 86,769,000
Loag-tenn Emergency Geomshvater
T5PP-XX | Serage 2,500 gpun ©d $2,500,000 1 $2,500,000 S, 0,000 S, 8¢h GG 2675 $893, 74 433,100 $926,800
Land Acgnion £ S184,316] 0,15 $46,079 St 546,079 1003 544,457 $1,643 46, )
Oun-site Buckbone Pipetines
Water Tramsoissan Lne 127 (ESP
FSPP-XX  |backhune Phase 1) LF S2H0E 8700 § 1,827,000, § 730,806 2487 %00) 7% [CTRIUEIN 33830 SY47 K0 §2.466450
Watee T rancaitaon Lise 137 (ESP
TAPP-XX  [hackbore Bulthad) LF S| 4370 $917,700 $ 167,050 1,284,780 7% 45900 $7.000 §476,1500; MEL2IX K9S
Water Tranantssuen L 127 ESP
I5PP-XX | Backbone - Plise | e Valpio Rl LF satn) 2615 $549,150 $219,660 ST6S M0 37 274,850 SHL154 §2%4,200 $741,353
Water Transmission Mains from JIWTP Z3-Clty-side BPS $4),
Water Traanoen Lae M4°C3TP
SPP-XX {Clearwelito PBSY) LF $178f 15 $13,125 5,254 $18,375] 374 56,357 $243 6,80
Water Transaussion Luje 207(ESP.
IWTE BPS3 tu Corral Hatlow Red and
TIPP-XX [Linne Bd Phase 1y L¥ si120| 9vu0 $2,976, 4 S 1,150,400 §4, 166,400 LR S1AKT 70 835,06 LS IREERITD S4017 600
Water Transtiission Line W (Corral
Holow Re and Linse R to Mudliefield
FAPP-XX  {Rd - bakbugy LF ST} 7950 2,544 M| MEATET AT 3,341 6l 370 SE2TE T S47 b SRS R T 3434 400
Water T tansntbeion Line 18 (ESP Corral
Holluw Rd it Linae B 1o Midfchield
TSPP-XX  |Rd - huhdowt) LF Sinal Jus $210, 54 AR AT $206, 104 174 SHIS 10y $3,90H4 SHL 200
Water Tranwnen Loe XESP-Tinne
Rl to Corral ollow Rk Phise | - P22
TSPP-XX  [Bypasy LF sun) 120 §36,000] S 14,400 L5000 16%) $17,854 650 S b, 2] S4%.G00
Water Tenstmami Ling 1 (from
FIPP-XX [esetng Cleaswelt Noo 2 1o Engloh Oako) | LF LRATH BT §1,772.151 STUE RO $2,4%1 010 177 SRES G $32x00 S9bs A §2,392 4113
0 Bk and Bore undit Deita Moadota
FEPP-XX [Canat L¥ S1005F 458 §460, 206, SERS T SH38 406 17 329,540 K. 308 $2IK (s 21103
307 Fack and Bore (CH andd Laine tder
TSPP-XX [Rathoad LF RYRIIGT B ATH 5251 S1H)L A SYSL7SH 37% SE23.584 $9.,650, S 18200 LRRURE S
Water Transmissiun Lines to mowe Portion of Plan C into Zone 3 s
Witer Transmmsaon Line §2°
TIPP-KX HWiirlavety Lo 10 Linne Rel ) LF S2Eaf S0 S1I%.230 $47,3492 $165,322 7 ERER T $2,10 LYARAIDE 139,601
§27 Jack and Bore (SW Portion of Plan C
TSPP-XX  Humdr RR 10 Lwne Rd) LF SOUH S S 03,500 $41,400 S 44,900 3739 Sy $1.%91 S33 §130,725
Valve Connections S0
TR Chech Valve Connedtsan at
TIPP-XX [ MukBefehd {3 EA LS. ENTIIT] LR CXHITE 233,600 A 7400 174 41850 $1,350 LR LT SHIR 0D
Cotceton al Mukledfichd Brive 127
Drameter bypas PZ2 on Comral Haltow,
Lack i Bore (SW partan af the Phan €
TIPP-XX hasba Corral Hollow LF AT T S 300 A Il $37,9011 17 20630 $764 21 i R Ul
Frowwe Bedidng Save ESP - Phase T o
TSPP-XX [ Valpico R (1 2.k Diameter) EA sHR o S102,000 S40.800 SI42.800) 37 181,300 1,900 §53, 20 $117,700
Totak: §52,926,794] S20,152,286]  §74,079,080 $17,152.907 5635,293]  $17,788,200
Bllis Water Contrilnstion; 517,152,947 3635,293|  SIT,TRB,200] 516,192,130

Developer Credit:

Ellis Responsibility (does not include Aquatic Center):

Reimbursement:

$16,192,130
$15,511,300

$

Source: Ellis Finance & Implementation Plan — (Harris & Associates 11-15-18)

680,830
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EXHIBIT "C" page 1 of 3
STORM DRAINAGE IMPROVEMENT COMPONENT

Developer shall be entitled to the following Impact Fee Credits and Reimbursements upon City
Council acceptance of the Component or any segment thereof.

1.

Amount of Maximum Potential Credit. The City Engineer and the Community Services
Director hereby find that the reasonable estimated construction costs as determined by City
consultants from City Finance Plans for the Work, and the amount of "Maximum Potential
Credit" available to the Developer are pursuant to Tracy Municipal Code and is $5,177,012
(1) for Storm Drainage Impact Fees. Since the components are in different stages of the
process of construction, Developer shall receive Credit for a component in the amount noted
in the Storm Drain System Improvement Table described herein, when said component has
an Improvement Agreement, if all components have an Improvement Agreement, then the
Maximum Potential Credit shall be granted to Developer.

Amount of Minimum Potential Reimbursement. Pursuant to Tracy Municipal Code the City
shall pay the Developer no less than $6,974,839 (2) as the "Minimum Potential
Reimbursement,” from the Storm Drainage Properties as identified herein Exhibit C, plus
the unused portion of the Maximum Potential Credit specified in Paragraph 1 above. If the
Developer does not receive credits equal to the Maximum Potential Credit shown above in
Paragraph 1, the Minimum Potential Reimbursement shall be increased by the
corresponding amount to match the Total Credit and Reimbursement in the amount of up
to $12,151,850 (3). City shall make all reasonable efforts to provide Developer with the
"Total Credit and Reimbursement” as of the effective date of this agreement, or as soon
thereafter as possible. Developer's right to Reimbursement for the Storm Drainage Work
shall have priority over other City Storm Drainage Improvement projects. Developer's right
to Reimbursement for the Storm Drainage Basin 3A Work from the Properties identified
below shall be fully satisfied for each property prior to the earlier of any of the following 1)
a property grading permit; 2) connecting to any City utility including storm drainage, water,
or sewer; 3) annexing to the City of Tracy; 4) any permit for construction or improvements;
5) approval of any map by the City of Tracy.

) $5,177,012:  Source Ellis FIP (total Ellis FIP Storm responsibility amount available credit

(2) $6,074,839 = $5,177,012 - $12,151,850

(Other property Ellis FIP and Master Plan responsibility. $6,974,839
reimbursement amount)

3) $12,151,850 = $5,177,012 + $6,974,839

(total storm improvements available for credit and/or reimbursement)
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EXHIBIT "C" page 2 of 3
STORM DRAINAGE IMPROVEMENT COMPONENT

Storm Drainage Benefit & Non-Benefit APN Reimbursement
District Properties Amount
Church (LDS) (1) 240-140-28 $ 325,867
Church (St. Bernard's) (1) 240-140-24 $1,070,705
Public Facilities (2) 253”020‘11 2‘,& 253-020- $ 393,109
Industrial (South Linne) (1) | 2°9°020-11and 253:020- 1 g4 425 475
Telecommunications (1) 240-140-21 $ 73,708
Residential (1) 240-140-07, 08,10, 11, $ 688,975
Reimbursement from Benefit TOTAL
District and Non-B.eneﬁt District REIMBURSEMENT $6,974,839
Properties

(1) Benefit District Properties $6,581,730
(2) Non-Benefit District Property $ 393,109
(Public Facility, Swim Center)
CREDITS
RML $1,453,468
RMM $2,587,407
RMH $ 137,847
Commercial A $ 884,495
Commercial B $ 113,795
TOTAL CREDITS $5,177,012
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EXHIBIT "C" page 3 of 3
STORM DRAINAGE IMPROVEMENT COMPONENT

Progodtond

! Fudmfatr | F
s.‘":g:’“’“"“"‘"m“" APN ‘f:';"&m“ m‘“ payen m?uw. M?ﬁy Foo Resporsbidy OrdtAmart  |Reirbursamsnt Amard | Beost Datict Amout

Prperiss TR a% | Fudmbab

Inpenous) olictd)
Church (LDS) (1) 24014028 56 095% | 9000% | 00085 | 268% |$ 25,861 S a8
Church (St Bermard ) (1) 24014024 184 311% | 9000% | 00280 | 881% [§ 1070105 S 1070705
Pubic Facites (2) Suim Center 16 271% | 3800 | 00103 | 323% [$ 393,108 S 393109
Wlustial (South Uree) (1) 253020-11ard 253020-12 120 030% | 5700% | oms7 | 3639 S 14475 Y
Telscommuricators (1) 24014021 2 034% | 5700% | 00018 | 081% |§ 73708 s 73108
RML ESP.240-140-05ard 6 1405 2371% | 1600% | 00380 | 1% [S 1453468 | S 1453468
R 1819 3077% | 2200% | ooerr | 2129% [$ 2587407 || S 2587807
RIMH 52 088% | 4100% | 0003 | 113% [S [ | R
Residental (1) 240140070610 11and28 | _ 666 121% | 1600% | 00180 | 567% |$ 628,975 S 6ol
ESP Commercal- Standard___|ESP 2 a06% | 5700 | o031 | 728% [$ 884485 || § 684435
ESP Commerdal- Gravel ESP 11 186% | 1600% | 00030 | 094% |$ a8 137% TOTAL
TOTALS| 5912 100.00% 03179 | 10000% [$ 2451850 || § 517701215 393109| 5 6581720]S 12151850
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EXHIBIT "D" page 1 of 2

CORRAL HOLLOW ROAD CURB TO CURB IMPROVEMENTS

Developer shall be entitled to the following Credit or Reimbursement from Like-Kind Fees.

ENGINEER'S PRELIMINARY COST ESTIMATE
' CORRAL HOLLOW ROAD
CURB TO CURB IMPROVEMENTS
FOR TRAFRC FEE CALCULATIONS
ELLIS - PHASE 1
TRACY, CALIFORNIA

August 10,2018’
Job No.: 1725-000°

ltem Doscription Quantity = Unit ~  Unit Price Amount
STREET WORK
1 Finish Grading (Ep. lo Back of Curb) 65250 SF § 030§ 19,675
2 6.6" Asphalt Concrele 60,500, SF 3 330 s 199,650
3 28.4" Aggregale Base 60,500 SF $ 318 192,390
4 Fog Seal » 60,5000 SF '8 020 s 12,100
5  Vertical Curb and Gulter (With AB Cushion) 2,400 LF § 24.00 . 3 50,400
6  Miscellaneous Stiping 1. LS § 2500000 § 25,000
7 Saw-Cul Edge of Exsling Pavement 2400 LF § 147 § 2,808
&  AC Grind and Overtay 11800 SF § 400 s 47,600
9  Traffic Control 1. LF § 2500000 § 25000
10 Bus Tumou! (12" FCC /12" AB with 2 Layers of #4 Rebar) 1020 SF S 2400 § 24,480
Subtotal Streaet Work s 589,003
SJIMSCP HABITAT FEE .
11 SJMSCP Habitat Fee (Curb (o Exisling ROW Fronlage 05 AC $§ 1940000 $ 9,268
fmprovement = 20,810 SF)
Sublolal Habitat Fee s 9,268
WSID IRRIGATION LINE RELOCATYION
12 30" Inigation Line 780 LF $ 150,00 $ 117,000
Subtotal WSID Imigation Line Relocation S 117,000
TRAFHC SIGNAL IMPROVEMENTS (ELLIS TOWN DRIVE/ CORRAL HOLLOW ROAD AND SUMMIT DRIVE/ CORRAL
HOLLOW ROAD INTERSECTION)
13 Ellis Town Drive / Corral Hollow Road Traffic Signal 1. L8 & 301,10000 3 301,100
14 Summit Drive / Comal Hollow Road Traffic Signal 1 LS § 20200000 S 202,000
Subtolal Traffic Signal Improvements 8 503,100
SUBTOTAL CORRAL HOLLOW ROAD IMPROVEMENT COSTS § 1,228,371
DESIGN AND CONSTRUCTION MANAGEMENT
15 Design, Plan Preparation {10% of Improvement Cost) 1 EA 5 12283710 § 122,837
16 Mobilizalion (8% of improvement Cosl) 1. EA § 9826968 $ 98,270
17 Construction Manag W (1095 of Impeo Cosl) 1" EA . § 12283710 § 122,837
SUBTOTAL CORRAL HOLLOW ROAD DESIGN AND CONSTRUCTION MANAGEMENT COSTS § 343,944
SUBTOTAL CORRAL HOLLOW ROAD CURB TG CURB IMPROVEMENTS CONSTRUCTION COST § 1,572,315
15% CONTINGENCY § 235,847
TOTAL CORRAL HOLLOW ROAD CURB TO CURB IMPROVEMENTS CONSTRUCTION COST § 1,808,000
{to the noarest $1,000)
Noles:
¥ 1. Uhit prices for Civil Improvements are based on combinalion of Teichert's unit prices and CalAtfantic unit prices.
¥ 2 Traffc Signal estimate provided by TJKM. Cost is based on the approved plans prepared by TJKM dated July 7, 2017,
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EXHIBIT "D" page 2 of 2
CORRAL HOLLOW ROAD CURB TO CURB IMPROVEMENTS

Amount of Maximum Potential Credit. The City Engineer and the Community Services
Director hereby find that the reasonable estimated construction costs as determined by
engineers for the Work, and the amount of "Maximum Potential Credit" available to the
Developer are pursuant to Tracy Municipal Code and is $1,808,000 for Traffic Impact Fees.
The Maximum Potential Credit shall be granted to Developer. These credits may be applied
to off-set Like-Kind Fees.

Amount of Potential Reimbursement. Pursuant to Tracy Municipal Code if the Developer
does not receive credits equal to the Maximum Potential Credit shown above in Paragraph
1, the Minimum Potential Reimbursement shall be increased by the corresponding amount
to match the Total Credit and Reimbursement in the amount of up to $1,808,000. City shall
make all reasonable efforts to provide Developer with the "Total Credit and Reimbursement"
as of the effective date of this agreement, or as soon thereafter as possible. Developer's
right to Reimbursement for the Traffic Work shall have priority over other City Traffic
Improvement projects
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EXHIBIT "E" page 1 of 1
RECYCLED WATERLINE IMPROVEMENT COMPONENT

ENGINEER'S PRELIMINARY COST ESTIMATE ‘ o August8, 2018°
RECYCLED WATERLINE , 5 Job No.: 1725-000
REIMBURSEMENT COST ' :

TRACY, CALIFORNIA

Iltem Description Quantity - Unltz Unit Price : Amount

\RECYCLED WATERLINE CONSTRUCTION COST N
42

1 .8"PVC Recycled Waterline (Bis Phase 1 - Summit Drive) 2940 LF $ $ 129,360
2 8"PVC Recycled Waterline (Elis Phase 1 - Bliis Tow n Drive) 3'100, LF . & 44 8 136,400
3  8"PVC Recycled Waterline 2,200: LF '$ 44 ' 8 96,800
(Biis Phase 2 - Gardens - Blis Tow n Drive) : : :
4 8" PVC Recycled Walerline 2,300 LF % 44 $‘ 101,200
(Eliis Phase 2 - Tow n and Counlry - Blis Tow n Drive) ‘
5 2"PVC Recycled Irrigation Main line : 14,400 LF $> 208 288,000
.(Biis Phase 1A - Residentlal Strests) ! )
6 2"PVC Recycled lrrigalion Main line : 11,960 LF % 208 239,200
[(Elis Phase 1B - Residential Streets) S )
7 2"PVC Recycled Irrigation Main fine (Blis Phase 1 - Park) 1,8200 LF ' § 20§ 38,400
Subtotal Recycled Waterline Construction Cost $ 1,027,360
DESIGN AND CONSTRUCTION MANAGEMENT v
8  Design and Plan Preparation (10% of Construction Cost) 1 LS § 102,736 § 102,736
9 Mobilization (8% of Construction Cost) 1 LS 8§ 82,189 § 82,189
10 Consiruction Management (103 of Construction Cost) 1.8 - § 102,736 $ 102,736
Subtotal Design and Construction Management Cost $ 287,661
SUBTOTAL RECYCLED WATERLINE CONSTRUCTION COST $§ 1,315,021
15%CONTINGENCY $ 197,253
TOTAL RECYCLED WATERLINE CONSTRUCTION COST § 1,612,000
(to the nearest $1,000)
Notes:

1. Unil prices are based on Teicherl's unit prices daled Oclober 27, 2016.
2. Uhit prices Includes appurtenaces such as valves, fiilings, blowoffs and cathodic prolection.

Amount of Maximum Potential Credit. The City Engineer and the Community Services
Director hereby find that the reasonable estimated construction costs as determined by
engineers for the Work, and the amount of "Maximum Potential Credit" available to the
Developer are pursuant to Tracy Municipal Code and is $1,512,000 for Recycled Water
Fees. The Maximum Potential Credit shall be granted to Developer. These credits may be
applied to off-set Like-Kind Fees.

Amount of Potential Reimbursement. Pursuant to Tracy Municipal Code if the Developer
does not receive credits equal to the Maximum Potential Credit shown above in Paragraph
1, the Minimum Potential Reimbursement shall be increased by the corresponding amount
to match the Total Credit and Reimbursement in the amount of up to $1,512,000. City shall
make all reasonable efforts to provide Developer with the "Total Credit and Reimbursement"
as of the effective date of this agreement, or as soon thereafter as possible. Developer's
right to Reimbursement for the Recycled Water Work shall have priority over other City
Recycled Water Improvement projects
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EXHIBIT "F" page 1 of 2
CORRAL HOLLOW ROAD
AQUATIC CENTER FRONTAGE IMPROVEMENTS

ENGINEER'S PRELIMINARY COSTESTIMATE : k | August10, 2018
CORRAL HOLLOW ROAD : ? ; . Job No.: 1725- ooo
BACK OF CURB TO LIMIT OF PUBLIC IMPROVEMENTS f
ALONG AQUATIC CENTER FRONTAGE i
. ELLIS - PHASE 1
[  TRACY, CALIFORNIA

“ltem Description ' o " Quantity  Unit ' UnitPrice Amount’
 STREET WORK | S o o
1 Finish Grading (Back of Curb lo Limit of Public Improvements) 31,_00_01 SF '8 030:% 9,300
Z Sidewalk (With AB Cushion) 5 8,900. SF - § 850§ 75,650
3 Traffic Sign (includes Bus Sign) 4 EA . § 27500 ' § 1,100
Subtotal Street Work: : ; $ 86,050
.JOINT TRENCH o
4 Joint Trench (Includes StreetL:ghling) 1 LS '$ 50,5000 3 50,150
Subtotal Joinl Trench - i $ 50,150

LANDSCAPE IMPROVEMENTS

5 Bench 2 EA 8 2,50000 §$ 5,000
6 Tree Uplights 20 EA . § 950.00 §$ 19,000
7 Transit Shelter 1: EA .$ 1500000 § 16,000
8  Tree (24" Box - Including Irrigation and Root Conlrol) 45 EA  § 850.00 ' § 29,250
8 Palm Tree (Including frrigation and Drainage) 10 EA $§ 2500000 § 250,000
10 Planting (Including Soil Preparation, Irrigation, and Mulch) 35000 S8F § 8.00 § 280,000
11 Water Meter (Irrigation) 1 EA . § 3,500.00 $ 3,500
12 Irigation Controller 1 EA § 8,000.00 ° $ 8,000
Subtotal Landscape Improvwements $ 610,750
SUBTOTAL CORRAL HOLLOW ROAD BACK OF CURB TO LIMIT OF PUBLIC IMPROVEMENT COSTS. § 746,950
DESIGN AND CONSTRUCTION MANAGEMENT v ; ‘ v
13 'Design, Plan Preparation (10% of Improvement Cosl) 1 EA '$ 7469500 § 74,695
14 Mobilization (8% of Improvement Cost) 1 EA | $ 5975600 § 59,756
15 Construction Management (0% of Improvement Cost) 1 EA |§ 7489500 . % 74,695
SUBTOTAL CORRAL HOLILOW ROAD DESIGN AND CONSTRUCTION MANAGEMENT COSTS § 208,146
SUBTOTAL IMPROVEMENT COST, DESIGN AND MANAGEMENT COST § 956,096
15% CONTINGENCY $ 143,414
TOTAL COST OF DESIGN, MANAGEMENT AND CONSTRUCTION § 1,100,000
Notes: " ({to the nearest $1,000)
vo1

Unit prices for Civil Improvements are based on combination of Teichert's unit prices dalted October 27, 2016 and CalAllantic
¥ o2 Landscape estimate provided by Gates & Associates.
F 3. Joint Trench estimate provided by Glacalone Design.
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EXHIBIT "F" page 2 of 2
CORRAL HOLLOW ROAD
AQUATIC CENTER FRONTAGE IMPROVEMENTS

Amount of Maximum Potential Credit. The City Engineer and the Community Services
Director hereby find that the reasonable estimated construction costs as determined by
engineers for the Work, and the amount of "Maximum Potential Credit" available to the
Developer are pursuant to Tracy Municipal Code and is $1,100,000 for Traffic Impact Fees.
The Maximum Potential Credit shall be granted to Developer. These credits may be applied
to off-set Like-Kind Fees.

Amount of Potential Reimbursement. Pursuant to Tracy Municipal Code if the Developer

does not receive credits equal to the Maximum Potential Credit shown above in Paragraph
1, the Minimum Potential Reimbursement shall be increased by the corresponding amount
to match the Total Credit and Reimbursement in the amount of up to $1,100,000. City shall
make all reasonable efforts to provide Developer with the "Total Credit and Reimbursement”
as of the effective date of this agreement, or as soon thereafter as possible. Developer's
right to Reimbursement for the Traffic Work shall have priority over other City Traffic
Improvement projects
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EXHIBIT “"G" page 1 of 1
REMBURSEMENT SCHEDULE

Specific reimbursements as identified below shall be reimbursed according to the following
schedule and in accordance with Section 3 of this agreement:

HABITAT MITIGATION

FUNDING AVAILABLE AS PER THE

1 TERMS OF THIS AGREEMENT OR AS
AGREED BY THE PARTIES

W

301,132.00

WATER

ONCE IMPROVEMENT ACCEPTED
1 BY CITY EST. FUNDING DATE
1/31/19

R

680,830.00

STORM

FUNDING AVAILABLE THROUGH
BENEFIT DISTRICT

FUNDING AVAILABLE AS PERTHE

2 TERMS OF THIS AGREEMENT OR AS
AGREED BY THE PARTIES S 393,109.00

2’z

6,581,730.00

TRAFFIC - CORRAL HOLLOW ROAD
FRONTAGE - CURB TO CURB
IMPROVEMENTS

ONCE IMPROVEMENT ACCEPTED
1 BY CITY EST. FUNDING DATE

1/31/19 $ 1,808,000.00

RECYCLED WATERLINE
IMPROVEMENT
1 PER DA AND THIS AGREEMENT S 751,082.00

TRAFFIC - CORRAL HOLLOW ROAD -
AQUATIC CENTER FRONTAGE
FUNDING AVAILABLE AS PER THE

1 TERMS OF THIS AGREEMENT OR AS
AGREED BY THE PARTIES $ 1,100,000.00

PROGRAM MANAGEMENT FEES
GROUP 75 - ONCE IMPROVEMENT
1 ACCEPTED BY CITY EST. FUNDING
DATE 1/31/19 S 553,975.00
GROUP 78 - COMMUNITY PARK -
PER DA PARK CREDIT AVAILABLE -
ESTIMATED FUNDING DATE OF

1/31/19 $  124,889.00

CONMMUNITY PARK
PER DA PARK CREDIT AVAILABLE -
1 ESTIMATED FUNDING DATE OF

1/31/19 S 513,645.00
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EXHIBIT "H" page 1 of 1
ELLIS PROGRAM MANAGEMENT CATEGORY COMPONENTS

Amount of Maximum Potential Reimbursement. The City shall pay the Developer up to
$3,484,904 as the “Maximum Potential Reimbursement”. City shall make all reasonable
efforts to provide Developer with the Reimbursement on the effective date of this agreement,
or as soon thereafter as possible. Developer's right to Reimbursement for Program
Management shall have priority over other City Program Management costs and
reimbursements.

Water System Complete Category Component. Pursuant to this agreement, Group 75
Water of the Ellis FIP, the Program Management fee component amount of $553,975 is
reimbursable as the City impact fees in the Ellis finance plan for Water System
Improvements have been fully satisfied such that no City impact fees remain to be paid by
the project for this work component category.

Community Park Complete Category Component. Pursuant to this agreement, Group 78
Community Park Obligation of the Ellis FIP, the Program Management fee component
amount of $124,889 is reimbursable as the City impact fees in the Ellis finance plan for
Community Park Obligations have been fully satisfied such that no City impact fees remain
to be paid by the project for this work component category.

Program Management

Group 71 Public Facilities S

Group 72 & 73 Streets & Traffic| $
Group 74 Wastewater S 560,353
* |Group 75 Water S 553,975
Group 75 Recycled Water S 208,048

o

8

s

$

242,403
471,402

Group 76 Storm Drainage 889,410
Neighborhood Park 434,424
Community Park 124,889
Total Program Management 3,484,904

‘Water & Recycled Water Program Management calculation notes:

Ellis PM $553,975
Aquatic PM $81,318
Recycled Water PM $208,048

TOTAL $843,341
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EXHIBIT "I" page 1 of 1
EFIP OBLIGATION BY IMPROVEMENT PLAN COMPONENT CATEGORY

1. Amount of the Total Ellis Specific Plan Obligation by Improvement Component
Category, per the Ellis Program Area Finance and Implementation Plan.

A. Public Buildings: $ 6,787,273

B. Traffic: $ 7,469,256

C. Wastewater: $15,689,875

D. Water: $15,511,300

E. Recycled Water: $ 5,825,339

F. Storm Drain: $12,151,850

G. Neighborhood Park: $12,163,874 or 19.1 acres
H. Community Park: $ 3,496,900 or 6.4 acres

2. Amount of Ellis Specific Plan Obligation by Improvement Component Category,

Funding Satisfied or Paid as of the Execution date of this Agreement.

[.  Public Buildings: $ 984,557

J. Traffic: $ 762,119

K. Wastewater: $ 2,359,371

L. Water: Obligation Completed/Satisfied
M. Recycled Water: $ 751,082

N. Storm Drain: $ 1,310,856

0. Neighborhood Parks: 3.0 acres

P. Community Parks: Obligation Completed/Satisfied
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EXHIBIT "J" page 1 of 2
CREDIT NOTICE TO CITY

CREDIT NOTICE TO GITY

{Insert Fee Cateqory Component}

Date:

Pursuant to the Program Improvements Credit and Reimbursement Agreement (the "PICRA") dated
between the City of Tracy ("City”) and Surland, LLC (“Surland”), Surland has credit
for __{lnsert Fee Category Component} obligations (the “finsert Fee Category Component}”).

The {Insert Fee Category Component} credit is available for use by Surland (for lots/parcels
it designates) at no cost or charge. This notice provides written notice to Tracy that no {insert
Applicable Finance Plan} (the"{Insert Finance Plan Name}") fee payment, or any other impact
fee payment, or charge shall be made or collected by City for {Insert Fee Category Component} for
designated lots or parcels at any time, including but not limited to issuing building permits for
lots/parcels designated herein by Surland to benefit from the {Insert Fee Category Component}
credit.

This letter constitutes Surland’s notice to the City that Surland allocates {insert Fee Category
Component} credits as follows:

Project Name:

Tract/APN Number:

Units of Capacity:

Total Lots/Parcels: (Schedule attached)

The lots or parcels for which this notice may be applied are listed on the Schedule attached hereto.

The application of {Insert Fee Category Component} credit to certain real property pursuant to this
notice shall remain in effect to and until the date Surland notifies the City in writing that it is revoking
the notice, in which event the allocation at that time shall remain permanently in effect with respect
to all lots or parcels for which {Insert Applicable Finance Plan} or impact fees for {Insert Fee
Category Component} which would have been previously collected by the City prior to the City
receipt of the notice of revocation, and any revocation shall only apply with respect to the portion of
the lots or parcels for which {Insert Fee Category Component} related to the {Insert Finance Plan
Name} or any other {Insert Fee Category Component} impact fees which are not yet due for
payment.
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EXHIBIT "J" page 2 of 2
CREDIT NOTICE TO CITY

Notice To:
City of Tracy:
City of Tracy

333 Civic Center Plaza
Tracy, CA 95376

SURLAND, LLC,
a California limited liability company

By:

Name:

Title:
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Recording Requested by:
City of Tracy

Return to:

Adrianne Richardson, City Clerk
333 Civic Center Plaza

Tracy, CA 95376

Recording Fee: Exempt Space above this line for Recorder’s use
(Government Code Section 6103 and 27383} APN: 240-140-43

Documentary Transfer Tax: Exempt
(Revenue and Taxation Code Section 11922)

IRREVOCABLE OFFER OF DEDICATION OF FEE INTEREST

For A Valuable Consideration, receipt of which is hereby acknowledged, _Ellis
Village, LLC represents that, as the ownet(s) of the herein-described real property (in
the case of multiple owners, collectively referred to as “Grantor™), Grantor hereby makes
an Irrevocable Offer of Dedication of fee interest to THE CITY OF TRACY, A
MUNICIPAL CORPORATION, the hereinafter described real property for the following
public purpose:

[Community Park Land for an Aquatic Park]

The real property referred to above is situated in the City of Tracy, County of San
Joaquin, State of California and is more particularly described as follows:

SEE ATTACHED:

EXHIBIT A FOR LEGAL DESCRIPTION
EXHIBIT B FOR PLAT

This Offer of Dedication is made pursuant to Section 7050 of the Government Code of
the State of California and may be accepted at any time by the City of Tracy.

This Offer of Dedication of fee interest shall be irrevocable and shall be binding on the
Grantor, its heirs, executors, administrators, successors and assigns. The City and its
successors or assigns shall incur no liability with respect to this offer of dedication, and

shall not assume any responsibility for the Property or any improvements thereon, until
this offer has been accepted by the City of Tracy.




SIGNATURE PAGE

Signed this /éﬁday of October , 2020

Corporation/Business Name:_Ellis Vidlage, LLC

] /’
Grantor Signatures: A

Signature

) es 5@)*;%//, /%z,m/qz@c //@méer

Print Name and Title

Signalure

Print Name and Title

* Corporations - signature of two (2) officers required or one (1) officer plus corporate seal,
Partnership - signature of a partner required

Sole Proprietorship - signature of proprietor required
LLC—signature of proprietor or partner required

(Notary Acknowledgment Required for Each signatory)

CERTIFICATION

This is to certify that the interest in real property offered herein to the City of Tracy is
hereby accepted pursuant to the authority conferred by Tracy City Council Resolution No.
1670, dated August, 6, 1968 and the grantee consents to the recordation thereof.

DATED:

By:
Adrianne Richardson

City Clerk and Clerk of the City Council
City of Tracy




ACKNOWLEDGMENT

A notary pubiic or other officer completing this
certificate verifies only the Identity of the Individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that document.

State of Call(_qrnia
County ofs, L e / ﬁ(}/t‘[l),l | //7 )

On MOV@W)&)Q/“ 5 # 0300?0 before mé%f S\[/ @ | %C&ﬂ‘d@ (\)O{QV @,{b

(insert name and title of thé officer)

personally appeared k\QS S@ VDO

who proved to me on the basis of satisfactory evidefce to be the person\s) whose name(s) Is/are
subscribed to the within Instrument and acknowledged to me that he/shs/thay executed the same in
his/fes/thelr authorized capacity(ies), and that by his/het/thelr signaturefs) on the Instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

1

| certify under PENALTY OF PERJURY under the laws of the State of Californla that the foregoing
paragraph Is true and correct,

i 5o KIRSTIE L. MCKENTIE
WITNESS my hand and official seal, 138\ Notary Public - Calffornia

$an Joaquin County
Commission # 2302416

B ) \ ! “" > My Comm, Expires Sep 8, 2023
Slgnal’ttra}%x‘c# W—\(s‘aa“




OCTOBER 30, 2020
JOB NO,: 1725-000

LEGAL DESCRIPTION
SWIM CENTER
PORTION OF RESULTANT PARCEL A (DN 2016-129622)
AND A PORTION OF SUMMIT DRIVE (42 M&P 43)
TRACY, CALIFORNIA

REAL PROPERTY, SITUATE IN THE CITY OF TRACY, COUNTY OF SAN JOAQUIN, STATE
OF CALIFORNIA, DESCRIBED AS FOLLOWS:

BEING A PORTION OF RESULTANT PARCEL A, AS SAID PARCEL A IS DESCRIBED IN
THAT CERTAIN DOCUMENT RECORDED OCTOBER 21, 2016, IN DOCUMENT NO, 2016-
129622 OF OFFICIAL RECORDS, IN THE OFFICE OF THE COUNTY RECORDER OF SAN
JOAQUIN COUNTY, AND A PORTION OF THAT PORTION OF SUMMIT DRIVE (FORMERLY
MIDDLEFIELD ROAD) THAT WAS REJECTED ON THE FINAL MAP FOR TRACT NO. 3764,
RECORDED SEPTEMBER 28, 2015, IN BOOK 42 OF MAPS AND PLATS, AT PAGE 43, IN
SAID OFFICE OF THE COUNTY RECORDER OF SAN JOAQUIN COUNTY AND AS SAID FINAL
MAP WAS CORRECTED PER CERTIFICATE OF CORRECTION RECORDED JANUARY 29, 2016,
IN DOCUMENT NO. 2016-011616 OF OFFICIAL RECORDS IN SAID OFFICE OF THE
RECORDER OF SAN JOAQUIN COUNTY, MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEASTERN CORNER OF SAID RESULTANT PARCEL A;

THENCE, FRCOM SAID POINT OF BEGINNING, ALONG THE EAST LINE OF SAID SUMMIT
DRIVE, SOUTH 00°23'03%" WEST 45.50 FEET TO A POINT ON THE CENTERLINE OF SAID

SUMMIT DRIVE, AS SAID CENTERLINE IS SHOWN AS SO DESIGNATED ON SAID FINAL
MAP (42 M&P 43);

THENCE, LEAVING SAID EAST LINE OF SUMMIT DRIVE, ALONG SAID CENTERLINE, THE
FOLLOWING NINE (9) COURSES:

1) NORTH 89°36'57" WEST 85.81 FEET,

2) ALONG THE ARC OF A TANGENT 400.00 FOOT RADIUS CURVE TO THE
RIGHT, THROUGH A CENTRAL ANGLE OF 17°32'03", AN ARC DISTANCE OF
121.41 FEET,

3) NORTH 72°04'54" WEST 73.11 FEET,

4) ALONG THE ARC OF A TANGENT 575.00 FOOT RADIUS CURVE TO THE
RIGHT, THROUGH A CENTRAL ANGLE OF 19°17'08", AN ARC DISTANCE OF
193.585 FEET,

5) NORTH 52°47'46" WEST 93,42 FEET,

6) ALONG THE ARC OF A TANGENT 2,200.00 FOOT RADIUS CURVE TO THE
RIGHT, THROUGH A CENTRAL ANGLE OF 14°10'55%, AN ARC DISTANCE OF
544,55 FEET,

7) NORTH 38°36'51" WEST 124,65 FEET,

8) ALONG THE ARC OF A TANGENT 600.00 FOOT RADIUS CURVE TO THE LEFT,
THROUGH A CENTRAL ANGLE OF 09°1l6'47", AN ARC DISTANCE OF 97.18
FEET, AND

P:\1700 - 1799\1725-000\LEGALS\LG-009-SHIM CENTER V5A,DOC




LEGAL DESCRIPTION

OCTOBER 30, 2020
PAGE 2 OF 2

JOB NO. 1725-000

9) NORTH 47°53'38" WEST 28.79 FEET TO A POINT ON THE NORTHWESTERN
LIMIT OF SAID PORTION OF SUMMIT DRIVE (FORMERLY MIDDLEFIELD
ROAD) THAT WAS REJECTED, WHICH IS ALSO THE SOUTHWESTERLY
PROLONGATION OF THE WESTERN LINE OF SAID RESULTANT PARCEL A;

THENCE, LEAVING SAID CENTERLINE, ALONG SAID NORTHWESTERN LIMIT, AND ALONG

THE WESTERN LINE OF SAID RESULTANT PARCEL A, THE FOLLOWING THREE (3)
COURSES:

1) NORTH 42°06'22" EAST 100,00 FEET,
2) SOUTH 89°50'36% EAST 222,58 FEET, AND
3) NORTH 00°23'03" EAST 111.39 FEET;

THENCE, LEAVING SAID WESTERN LINE OF RESULTANT PARCEL A, SOUTH 89°36'57"
EAST 791,27 FEET TO A POINT ON SAID EASTERN LINE OF RESULTANT PARCEL A;

THENCE, ALONG SAID EASTERN LINE OF RESULTANT PARCEL A, SOUTH 00°23'03" WEST
888,98 FEET TO SAID POINT OF BEGINNING.

CONTAINING 16.00 ACRES OF LAND, MORE OR LESS,
ATTACHED HERETO IS A PLAT TO ACCOMPANY LEGAL DESCRIPTION AND, BY THIS
REFERENCE, IS MADE A PART HEREOQOF.

END OF DESCRIPTION

Sl Tl

SABRINZ KYLE PACK, P.L.S.
L.S. NO. 8164

EALT00 - 1790V 725-000\egal \.gr-009-5WHN CENTER v3A doe




TRACT 3764

42 MdP 43 RESULTANT PARCEL A
/ DN 2016-129622
$89'36'57"E 791,27
L8
Ko :
L6 \ ;
C4 \ SWIM CENTER S
16.00 AC# Bl 3
L5 g =
i
i
PARCEL C Bl o
2016-129634 SUMMIT DRIVE g
TRACT 3764
C3 42 M&P 43
(FORMERLY MIDDLEFIELD
ROAD)(PORTION NOT
ACCEPTED) POB
i
L;Lj ot
é {3 = —1-

SEE SHEET 2 FOR COURSE TABLES.

PLAT TO ACCOMPANY LEGAL DESCRIPTION

SWIM CENTER
PORTION OF RESULTANT PARCEL A (DN 2016-129622) AND PORTION OF SUMMIT DRIVE (42 M&P 43)
TRACY, CALIFORNIA

OCTOBER 30, 2020 SHEET [ OF 2

Carlson, Barbee & Gibson, Inc.
CIVIL ENGINEERS o SURVEYORS ¢ PLANNERS
2633 CAMINO RAMON, SUITE 350

SAN RAMON, CALIFORNIA, (926) 866-0322
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LINE TABLE CURVE TABLE
NO | BEARING | LENGTH NO | RADIUS DELTA | LENGTH
Lt | S002303"W | 45,50’ C1 | 400.00' | 17'32'03" | 122.4Y
L2 | N89'36'57"W | 85.81' C2 | 575.00' | 19'17°08" | 193.55'
L3 | N72:04'54"W | 7341 C3 | 2200.00" | 1410'55" | 544.55'
L4 | N52'47'48"W | 93.42' C4 | 600.00' | 916'47" | 9718 H

L5 | N38'36'51"W | 124.65'
L6 | N47'53'38"W | 28.7¢'

L7 | N42'06'22"E | 100.00'
L8 | $89'50'36"E | 222.58'
L9 | NOD23'03'E | 111,39’

A OCTOBER 30, 2020 SHEET20F2

PLAT TO ACCOMPANY LEGAL DESCRIPTION

SWIM CENTER
PORTION OF RESULTANT PARCEL A (DN 2016-129622) AND PORTION OF SUMMIT DRIVE (42 M&P 43)
TRACY, CALIFORNIA

T R

0
Carlson, Barbee & Gibson, Inc.
CIVIL ENGINEERS ¢ SURVEYORS ¢ PLANNERS

2633 CAMINO RAMON, SUITE 350

SAN RAMON, CALIFORNIA, (925) 868-0322
R

A EI—

JOB NO, 1725000 GMT726MCADIPLATS\PLAT-011 - AQUATIC GENTER V5.0WG

10/30/2020 116 PM
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Doc H: 2021-016679
b R
1é.ecorc;i¥g Requested by: §§Ev§ogqu?:z§&x§§§d§corders
1ty of lracy
. B TS
Adrianne Richardson, City Clerk
333 Civic Center Plaza
Tracy, CA 95376

Recording Fee: Excmpt/

Space above this line for Recorder’s use
(Government Code Section 6103 and 27383)

APN: 240-140-43

Documentary Transfer Tax;: Exempt
(Revenue and Taxation Code Section 11922)

IRREVOCABLE OFFER OF DEDICATION OF FEE INTEREST

For A Valuable Consideration, receipt of which is hereby acknowledged, _Ellis
Village, LLC represents that, as the owner(s) of the herein-described real property (i
the case of multiple owners, collectively referred to as “Grantor”), Grantor hereby makes
an Irrevocable Offer of Dedication of fee interest to THE CITY OF TRACY, A

MUNICIPAL CORPORATION, the hereinafter described real proPerty for the following
public purpose:

[Community Park Land for an Aquatic Park]

The real property referred to above is situated in the City of Tracy, County of San
Joagquin, State of California and is more particularly described as follows:

SEE ATTACHED:

EXHIBIT A FOR LEGAL DESCRIPTION
EXHIBIT B FOR PLAT

This Offer of Dedication is made pursuant to Section 7050 of the Government Code of
the State of California and may be accepted at any time by the City of Tracy.

This Offer of Dedication of fee interest shall be irrevocable and shall be binding on the
Grantor, its heirs, executors, administrators, successors and assigns. The City and its
successors or assigns shall incur no lability with respect to this offer of dedication, and

shall not assume any responsibility for the Property or any improvements thereon, until
this offer has been accepted by the City of Tracy.




SIGNATURE PAGE

Signed this 6& day of Qctober , 2020

Corporation/Business Name: Ellis Vj

Crantor Signatures:

Signature

A
hntLNafng and Tégi)”,ﬁ s Min@‘z )lM/C /(//6 b A er

Signal:ure

Print Name and Title

* Corporations - signature of two (2) officers required orone (1) officer plus corporate seal,
Partnership -signature of a partner required

Sole Proprietorship - signature of proprietor required
LLC—signature of proprietor or partner required

{Nofary Acknowledgment Required for Each signatory)

CERTIFICATION

This is to certify interest in real property offered berei e City of Tracy is

DATED:

By:

Adrianne Richar
City Clerk and Clerk of the City Council
See next page {or City of Tracy

Certifcation




CERTIFICATION

This is to certify that the interest in real property conveyed by this lrrevocable Offer of
Dedication (IOD) is hereby not accepted at this time by the undersigned City Clerk of
the City of Tracy, pursuant o authority conferred by Resolution No. 1670 of the Tracy
City Council, adopted on August 6, 1968, and recorded with the San Joaquin County
Recorder on August 14, 1968, Book 3231, pages 581 through 583, and the grantee
consents to recordation thereof by its duiy authorized officer, and the grantee reserves
the right to accept the offer of dedication in fee title by separate document.

(\XY"&\ @ Date: U’w\m Q—% 202)

Adrianne Rlchardson

City Clerk of Clerk of the City Council
City of Tracy

Pursuant to Section 66477.5 of the California Government Code, the local agency shall
reconvey the property to the subdivider if the local agency makes a finding that the
same purpose for which the property was dedicated does not exists or any portion
thereof is not needed for public utilities, as specified in Subdivision C of the Sectlon.




ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifies only the Identity of the individual
who signed the document 1o which this certificate Iis
attached, and not the truthfulness, aceuracy, or
valldity of that document.

State of California
County of\% [ nn/géx ) )

On }\,)Q\/pm};m/‘ 5#} A0 before m%'@'e L M C‘&/\‘(i@ ) (\)O){QNRAQD‘ 4'Q

" (insert name and title of thé officer

personally appeared L\QS SQ 4 BIO.N

who proved to me on the basis of satisfactory evidehce to be the person(s) whose namels). Is/arg
subscribed to the within instrument and acknowledged to me that he/she/thay exscuted the same in
his/fex/thelr authorized capacity(ies), and that by his/her/their signaturete) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the Instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
parageaph is true and correct.

WITNESS my hand and officlal seal. l Sas KIRSTIE L, HCKENZIE [

= Notary Public~ Caltfornta
iz San Joaguin County £
5

xS Commisiond 10416 §
. A l My Comm, Explres Sep 8, 2023 t
Signaﬂ.t@% >éﬂ/r\@ )%“Tseal)




EXHIBIT"_A *®
Page_] of 2.

OCTOBER 30, 2020
JOB NO.: 1725-000

LEGAL DESCRIPTION
SWIM CENTER
PORTION OF RESULTANT PARCEL A {DN 2016-129622)
AND A PORTION OF SUMMIT DRIVE (42 M&P 43)
TRACY, CALIFORNIA

REAL PROPERTY, SITUATE IN THE CITY OF TRACY, COUNTY OF SAN JOAQUIN, STATE
OF CALIFORNIA, DESCRIBED AS FOLLOWS:

BEING A PORTION OF RESULTANT PARCEL A, AS SAID PARCEL A IS DESCRIBED IN
THAT CERTAIN DOCUMENT RECORDED OCTOBER 21, 2016, IN DOCUMENT NO, 2016-
129622 OF OFFICIAL RECORDS, IN THE OFFICE OF THE COUNTY RECORDER OF SAN
JOAQUIN COUNTY, AND A PORTION OF THAT PORTION OF SUMMI'T DRIVE (FORMERLY
MIDDLEFIELD ROAD) THAT WAS REJECTED ON THE FINAL MAP FOR TRACT NO. 3764,
RECORDED SEPTEMBER 28, 2015, IN BOOK 42 OF MAPS AND PLATS, AT PAGE 43, IN
SATD OFFICE OF THE COUNTY RECORDER OF SAN JOAQUIN COUNTY AND AS SAID FINAL
MAP WAS CORRECTED PER CERTIFICATE OF CORRECTION RECORDED JANUARY 23, 2016,
IN DOCUMENT NO, 2016-011616 OF OFFICIAL RECORDS IN SAID OFFICE OF THE
RECORDER OF SAN JOAQUIN COUNTY, MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEASTERN CORNER OF SAID RESULTANT PARCEL A;
THENCE, FROM SAID POINT OF BEGINNING, ALONG THE EAST LINE OF SAID SUMMIT

DRIVE, SOUTH 00°23'03"% WEST 45.50 FEET TO A POINT ON THE CENTERLINE OF SAID

SUMMIT DRIVE, AS SAID CENTERLINE IS SHOWN AS SO DESIGNATED ON SAID FINAL
MAER (42 M&P 43);

THENCE, LEAVING SAID EAST LINE OF SUMMIT DRIVE, ALONG SAID CENTERLINE, THE
FOLLOWING NINE (9) COURSES:

1) NORTH 83°36'57" WEST 85.81 FEET,

2) ALONG THE ARC OF A TANGENT 400.00 FOOT RADIUS CURVE TO THE
RIGHT, THROUGH A CENTRAL, ANGLE OF 17°32'03", AN ARC DISTANCE OF
121.41 FEET,

3) NORTH 72°04'54" WEST 73.11 FEET,

4) ALONG THE ARC OF A TANGENT 575.00 FOOT RADIUS CURVE TO THE
RIGHT, THROUGH A CENTRAL ANGLE OF 19°17'08", AN ARC DISTANCE OF
193 .55 FERT,

5) NORTH 52°47'46% WEST 93.42 FEET,

6)

ALONG THE ARC OF A TANGENT 2,200.00 FOOT RADIUS CURVE TO THE

RIGHT, THROUGH A CENTRAL ANGLE OF 14°10'585", AN ARC DISTANCE OF
544 .55 FEET,

7) NORTH 38°36'51" WEST 124.65 FEET,

8) ATONG THE ARC OF A TANGENT 600,00 FOOT RADIUS CURVE TO THE LEFT,

THROUGH A CENTRAL ANGLE OF 09°16'47", AN ARC DISTANCE OF 97.18
FEET, AND

$1\1700 - 1799\1725-000\LEGALS\LG-009-SHIM CENTER VSA,DOC




EXHIBIT"_A

LEGAL DESCRIPTION OCTORBER 30, 2020
PAGE 2 OF 2 JOB NO., 1725-000

9) NORTH 47°53'38" WEST 28.79 FEET TC A POINT ON THE NORTHWESTERN

LIMIT OF SAID PORTION OF SUMMIT DRIVE (FORMERLY MIDDLEFIELD
ROAD} THAT WAS REJECTED, WHICH IS ALSO THE SOUTHWESTERLY
PROLONGATION OF THE WESTERN LINE OF SAID RESULTANT PARCEL A;

THENCE, LEAVING SAID CENTERLINE, ALONG SAID NORTHWESTERN LIMIT, AND ALONG

THE WESTERN LINE OF SAID RESULTANT PARCEL A, THE FOLLOWING THREE (3)
COURSES:

1) NORTH 42°06'22% EAST 100.00 FEET,
2) SOUTH 83°50!'36" EAST 222,58 FEET, AND
3) NORTH 00°23'03" EAST 111,33 FEET;

THENCE, LEAVING SAID WESTERN LINE OF RESULTANT PARCEL A, SOUTH 89°36'570
BAST 791.27 FEET TO A POINT ON SATD EASTERN LINE OF RESULTANT PARCEL A;

THENCE, ALONG SAID EASTERN LINE OF RESULTANT PARCEL A, SOUTH 00°23'03" WEST
888 .98 FERT TO SAID POINT OF BEGINNING,

CONTAINING 16.00 ACRES OF LAND, MORE OR LESS.
ATTACHED HERETO IS A PLAT TO ACCOMEANY LEGAI, DESCRIPTION AND, BY THIS
REFERENCE, IS MADE A PART HEREOF.

END OF DESCRIPTION

Sl ol

SABRINK KYLE PACK, P.L.S.
L.9. NO. 8164

PA700 - 179941 725000\ egads\Lg-009-SWIM CENTER v5SA.doo

u

Page_2_of 2



EXHIBIT* B~

Page ! of z.
TRACT 3764
42 M&P 43 RESULTANT PARCEL A
ﬁ / DN 2016-129622
$89'36'57"E  791.27
L8
. 2
&l A . e
L6 s
o4 \ SWIM CENTER 5
16.00 AC# Bl =
15 é'% o]
= é‘ =
PARCEL C | ol &
2016-129634 SUMMIT DRIVE 8 OA
TRACT 3764
3 42 N&P 43
(FORMERLY MIDDLEFIELD
ROADY(PORTION NOT
ACCEPTED) POB
ill o™ —_\ K
ul par
= G~

(

SEE SHEET 2 FOR COURSE TABLES,

PLAT TO ACCOMPANY LEGAL DESCRIPTION

SWIM CENTER
PORTION OF RESULTANT PARCEL A (DN 2016-129622) AND PORTION OF SUMMIT DRIVE (42 M&P 43)
TRACY, CALIFORNIA
OCTOBER 30,2020

Carlson, Barbee & Gibson, Inc.
CIVIL ENGINEERS » SURVEYORS  PLANNERS
2633 CAMINO RAMON, SUITE 360
SAN RAMON, CALIFORNIA, (926) 866-0322

SHEET 1 OF 2

JOB NO. {725-000

GMT20NCADPLATS\PLAT-041 - AQUATIC CENTER VE.DWG

10/30/2020 147 FM



EXHIBIT® 3 «
Page 2_of 2
ﬁ LINE TABLE CURVE TABLE
NO | BEARING | LENGTH NO | RADIUS | OELTA | LENGTH
L1 | S0023'03'W | 45,50' C1 | 400.00" | 17°32'03" | 122.41'
L2 | NB9'36'57"W | 85.81' C2 | 575.00' | 1917'08" | 193,56'
L3 | N720454°W | 73,41 C3 | 220000 | 14'10'55" | 544.55'
L4 | NB2'47'46"W | 93.42' C4 | 600.00' | 916'47" | 9718

L5 | N38'36'51"W | 124.65
L6 | N47'53'38"W | 28.79'
L7 | N42°06'22°E | 100.00’
L8 | S89'50°36" | 222.58'

L9 ) N0O023'03°E | 111.39"

PLAT TO ACCOMPANY LEGAL DESCRIPTION

SWIM CENTER
PORTION OF RESULTANT PARCEL A (DN 2016-129622) AND PORTION OF SUMMIT DRIVE (42 M&P 43)
TRACY, CALIFORNIA

OCTOBER 30, 2020 SHEET 2 OF 2

Carlson, Barbee & Gibson, Inc.
CIVIL ENGINEERS + SURVEYQRS » PLANNERS
2633 CAMINO RAMON, SUITE 350
SAN RAMON, CALIFORNIA, (925) 8660322

JOBNO, 1725-000

GAMT25MCADIPLATSIPLAT-011 - AQUATIC CENTER V5.DW0

10/30/2020 1:18 PM




