City of Tracy -- Stormwater Treatment Device Agreement

Recorded at the request of
and after recording, return to:
City Clerk, City of Tracy
333 Civic Center Plaza
Tracy, CA  95376
(No recording fee, under Government Code §27383)
[Preparer: Delete all italicized instructions.]
Stormwater Treatment Device
	Access and Maintenance Agreement

Property Owner(s): _______________________________________________________
Property Address: __________________________________, Tracy, CA
Property Description attached as Exhibit A.  	APN: ______________________
Project Stormwater Plan (with Maintenance Plan) approved by City in 20__.     

This Agreement is entered into on			, 20__  between Property Owner(s) as listed above (Owner) and the City of Tracy, a municipal corporation, (City).
This Agreement is based on the following facts:
A.	Owner owns the real property described above and in Exhibit A. (the Property); 
B.	The regulation of stormwater discharges is designed to comply with the Federal Clean Water Act and the related State NPDES General Permit No. CAS000004 (or any successor permit) which requires the City to develop, implement and enforce post-construction stormwater systems (see Tracy Municipal Code Chapter 11.34);
C.	Owner filed and the City approved an application for __________________________ _______________________ [name of development project], subject to conditions of approval.  At least one of the conditions required the Owner to employ on-site control measures to minimize pollutants in urban runoff;
D.	The Owner has chosen to install a                 													 , (the Device) as the on-site control measure. The Owner has submitted a Project Stormwater Plan, including a Maintenance Plan for the Device;
E.	The Device has been installed on Owner’s private property and drains only private property, in accordance with plans and specifications accepted by the City.  The location and diagram of the Device are depicted in Exhibit B, attached;
F.	Maintenance and/or replacement of the Device is the Owner’s responsibility, in accordance with this Agreement;
G.	The Owner is aware that (1) periodic and continuous maintenance, including, but not necessarily limited to, filter material replacement and sediment removal, is required to assure peak performance of the Device and (2) the maintenance activity will require compliance with all Applicable Laws, including those pertaining to confined space and waste disposal methods. 
NOW THEREFORE, the parties agree that:
1.	Definitions.  In this Agreement:
Applicable Laws means City, state and federal laws and regulations in effect at the time of maintenance, including those pertaining to confined space and waste disposal methods.
City means the City of Tracy or its designee.
Device means the on-site control measure installed by the Owner, and described in Recital C.
Director means the City of Tracy Utilities Director, or his or her designee.
Owner means the Property Owner(s), its representatives, contractors, agents, heirs, successors and assigns.
Project Stormwater Plan means the plans and specifications submitted by Owner and approved by City, kept on file with the Office of the Director.  The Plan includes the Maintenance Plan.
2.	Owner Maintenance of Device; Recordkeeping.   Owner shall use its best efforts diligently to maintain the Device in a manner assuring peak performance at all times, based on the manufacturer’s recommendations. Owner shall exercise reasonable precautions in the removal and extraction of material(s) from the Device and the ultimate disposal of the material(s) in a manner consistent with Applicable Laws.  
Owner shall keep maintenance and disposal records, in conformance with Applicable Laws and manufacturer’s instructions.  Whenever the City requests it, the Owner shall provide the City with documentation identifying the material(s) removed, the quantity, and disposal destination.
3.	Security; Remedies for failure to maintain.  
3.1	Security.  The City may require the owner to post security in a form, and for a time period, satisfactory to the City, to guarantee the performance of the Owner’s maintenance obligations.  If the Owner fails to perform the obligations, the City may, in the case of a cash bond, act for the Owner using the proceeds from it, or in the case of a surety bond, require the sureties to perform the obligations.  
3.2	Remedies for failure to maintain.  If the Owner fails to maintain the Device in accordance with this Agreement, the Director may at his or her option:
3.2.1	use the security provided, as outlined in the paragraph above;
3.2.2	exercise any enforcement power or remedies provided in the Tracy Municipal Code, particularly in Chapter 11.34.  In the event of legal action occasioned by any default or action of the Owner,  then the Owner agrees to pay all costs incurred by the City in enforcing this Agreement, including reasonable attorney’s fees and costs.; 
3.2.3	report the violation to the Central Valley Regional Water Quality Board; 
3.2.4	authorize and cause the necessary maintenance work to be performed on Owner’s property at Owner’s expense;
3.2.5	collect from Owner City’s reasonable costs incurred in enforcing the Owner’s obligation, including administrative costs, attorney’s fees and interest.  Before placing a lien on the property to recover costs, the City shall provide Owner a notice and hearing similar to that provided for nuisance abatement under Municipal Code section 1.32.080; and/or
e.	revoke the previously approved stormwater connection approval, Permit # __________, and disconnect the Owner’s Device from the City’s stormwater system. 
Except in an emergency, the City shall give the Owner at least five days written notice of the violation or deficiency before undertaking any of the listed remedies.
4.	City’s right of access.   The Owner here provides the City complete access to the Device and its immediate vicinity upon reasonable notice (generally, 24 hours), for inspection, testing, sampling or necessary repairs or maintenance. In the event of emergency, as determined by the Director, no advance notice will be provided.  City will make every effort to minimize or avoid interference with Owner’s business use of the Property.
5.	Recording; Obligation runs with the land.	This agreement shall be recorded in the Office of the Recorder of San Joaquin County, California. It runs with the land and constitutes notice of the obligations to all successors and assigns. 
Before a successor takes title, Owner shall notify any successor about the existence of this Agreement and the location of the Maintenance Plan and any manufacturer’s instructions. Owner shall provide a copy of the notice to the City at the same time, including contact information for the new Owner.
6.	Miscellaneous provisions.  
6.1	Time of the essence.  Time is of the essence in the performance of this Agreement.
6.2	Notice.  Notice to a party under this Agreement shall be served in person, or by deposit in the U.S. Mail, first class postage prepaid, to the address set forth below. Notice(s) shall be deemed effective upon receipt, or 72 hours after deposit in the mail, whichever is earlier. A party may change a notice address only by providing written notice to the other party.
	If to City:
Utilities Director
333 Civic Center Plaza
Tracy, CA  95376

With a copy to:
City Attorney
333 Civic Center Plaza
Tracy, CA  95376
	If to Owner:
______________________________________
______________________________________
______________________________________




The parties have executed this Agreement as of the date first written above.
	CITY OF TRACY
 _______________________________
Kuldeep Sharma
Title:   
 Director of Utilities
[bookmark: _GoBack]Date: _________________________________

Attest:
		_________
Nora Pimentel, City Clerk                  		

Approved as to form:
_____________________________________
Daniel G. Sodergren, City Attorney

	OWNER(S):
___________________________________
(typed name)
Title: _________________________________

_____________________________________
(typed name)
Title: ________________________________


Exhibits:
A	Property Description
B	Map and Diagram of Device

NOTARIES ON FOLLOWING PAGE




EXHIBIT A
(Legal Description)

EXHIBIT B
(Map/Illustration)
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