TRACY CITY COUNCIL REGULAR MEETING AGENDA
Tuesday, August 17, 2010, 7:00 p.m.

City Council Chambers, 333 Civic Center Plaza Web Site: www.ci.tracy.ca.us

Americans with Disabilities Act - The City of Tracy complies with the Americans with Disabilities Act and
makes all reasonable accommodations for the disabled to participate in Council meetings. Persons requiring
assistance or auxiliary aids should call City Hall (209/831-6000) 24 hours prior to the meeting.

Addressing the Council on Items on the Agenda - The Brown Act provides that every regular Council
meeting shall provide an opportunity for the public to address the Council on any item within its jurisdiction
before or during the Council's consideration of the item, provided no action shall be taken on any item not on
the agenda. Each citizen will be allowed a maximum of five minutes for input or testimony. At the Mayor’s
discretion, additional time may be granted. The City Clerk shall be the timekeeper.

Consent Calendar - All items listed on the Consent Calendar are considered routine and/or consistent with
previous Council direction. A motion and roll call vote may enact the entire Consent Calendar. No separate
discussion of Consent Calendar items will occur unless members of the City Council, City staff or the public
request discussion on a specific item at the beginning of the meeting.

Addressing the Council on Items not on the Agenda — The Brown Act prohibits discussion or action on
items not on the posted agenda. Individuals addressing the Council should state their names and addresses
for the record, and for contact information. “ltems from the Audience” following the Consent Calendar will be
limited to 15 minutes. “ltems from the Audience” listed near the end of the agenda will not have a maximum
time limit. The five minute maximum time limit for each speaker applies to all "Items from the Audience.”
Any item not on the agenda, brought up by the public shall automatically be referred to staff. In accordance
with Council policy, if staff is not able to resolve the matter satisfactorily, the member of the public may
request a Council Member to sponsor the item for discussion at a future meeting. When citizens address the
Council, speakers should be as specific as possible about their concerns. If several speakers comment on
the same issue, an effort should be made to avoid repetition of views already expressed.

Presentations to Council - Persons who wish to make presentations which may exceed the time limits are
encouraged to submit comments in writing at the earliest possible time to ensure distribution to Council and
other interested parties. Requests for letters to be read into the record will be granted only upon approval of
the majority of the Council. Power Point (or similar) presentations need to be provided to the City Clerk’s
office at least 24 hours prior to the meeting. All presentations must comply with the applicable time limits.
Prior to the presentation, a hard copy of the Power Point (or similar) presentation will be provided to the City
Clerk’s office for inclusion in the record of the meeting and copies shall be provided to the Council. Failure to
comply will result in the presentation being rejected. Any materials distributed to a majority of the Council
regarding an item on the agenda shall be made available for public inspection at the City Clerk’s office
(address above) during regular business hours.

Notice - A 90 day limit is set by law for filing challenges in the Superior Court to certain City administrative
decisions and orders when those decisions or orders require: (1) a hearing by law, (2) the receipt of
evidence, and (3) the exercise of discretion. The 90 day limit begins on the date the decision is final (Code of
Civil Procedure Section 1094.6). Further, if you challenge a City Council action in court, you may be limited,
by California law, including but not limited to Government Code Section 65009, to raising only those issues
you or someone else raised during the public hearing, or raised in written correspondence delivered to the
City Council prior to or at the public hearing.

Full copies of the agenda are available at City Hall, 333 Civic Center Plaza, the Tracy Public Library,
20 East Eaton Avenue, and on the City’s website www.ci.tracy.ca.us
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CALL TO ORDER

PLEDGE OF ALLEGIANCE
INVOCATION
ROLL CALL
1. CONSENT CALENDAR
A. Minutes Approval
B. Award of Gasoline and Diesel Fuel Supply Services to Falcon Fuels, Inc. of
Paramount, California
C. To Find that it is in the Best Interest of the City of Tracy to Dispense with the Formal
Bidding Process Pursuant to Tracy Municipal Code Section 2.20.180(B)(4) and
Authorize the Purchase of Sensus Water Meters and Related Parts and Equipment
from Golden State Flow Measurement
D. Approve Amendment 1 to the Professional Services Agreement with Odyssey
Design Group, Inc., of Stockton, California, For a Not to Exceed Amount of $90,000
to Provide Professional Support Services Assisting in the Review and Plan
Checking of Landscaping and Irrigation for New Development and Capital
Improvement Projects and Authorize the Mayor to Execute the Amendment
E. Approval of Permit for the Consumption of Alcoholic Beverages on City Streets for
the Tracy Chamber of Commerce “2010 Dry Bean Festival’ on September 11 and
12, 2010
F. Approving an Amendment to the San Joaguin Council of Governments (SJCOG)
Joint Powers Agreement (JPA) in Order to Replace the San Joaguin County
Auditor-Controller and Treasurer with the SJCOG Chief Financial Officer
G. Approve Declaration of the City’'s Official Intent to Reimburse ltself for Certain
Expenditures from Proceeds of Indebtedness
2. ITEMS FROM THE AUDIENCE

3. ADOPT THE MEMORANDUM OF UNDERSTANDING BETWEEN THE CITY OF TRACY
AND GENERAL TEAMSTERS LOCAL NO. 439, IBT

4. ACCEPT THE ATTACHED GRAND PARTNERSHIP REPORT AND AFFIRM ITS

FINDINGS THROUGH A RESOLUTION IN PREPARATION FOR A NEW MEMORANDUM
OF UNDERSTANDING (MOU) AND LEASE AGREEMENT WITH A NON-PROFIT ARTS
ORGANIZATION TO BE NAMED

5. SECOND READING AND ADOPTION OF ORDINANCE 1151 AN ORDINANCE OF THE

CITY OF TRACY IMPOSING A TRANSACTIONS AND USE TAX TO BE ADMINISTERED
BY THE STATE BOARD OF EQUALIZATION

6. ITEMS FROM THE AUDIENCE
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7. COUNCIL ITEMS

8. ADJOURNMENT



TRACY CITY COUNCIL REGULAR MEETING MINUTES

June 15, 2010, 7:00 p.m.

City Council Chambers, 333 Civic Center Plaza Web Site: www.ci.tracy.ca.us

Mayor lves called the meeting to order at 7:03 p.m. and led the Pledge of Allegiance.

The invocation was given by Pastor Tim Heinrich, Crossroads Baptist Church.

Roll call found Council Members Abercrombie, Maciel, Tolbert, Mayor Pro Tem Tucker and
Mayor lves present.

1. CONSENT CALENDAR - Following the removal of item 1-G from the calendar by Leon
Churchill Jr., City Manager, and item 1-L by Mayor Pro Tem Tucker, it was moved by
Council Member Abercrombie and seconded by Council Member Maciel to adopt the
Consent Calendar. Roll call vote found all in favor; passed, and so ordered.

A.

Minutes Approval — Regular meeting minutes of April 20, 2010, and closed
session minutes of June 1, 2010, were approved

Award a Construction Contract to Gowan Construction Co. Inc., of Tracy,
California, for Construction of the Community Center Rehabilitation (Wall
Coverings) Project - CIP 78108, and Authorize the Mayor to Execute the
Construction Contract — Resolution 2010-080 awarded the construction contract.

Acceptance of Production Well # 8 Project - CIP 75092, Completed by Howk
Systems, Inc., of Modesto, California, and Authorization for the City Clerk to File
the Notice of Completion — Resolution 2010-081 accepted the project.

Approve Amendment 1 to the Professional Services Agreement with Kleinfelder,
Inc., to Provide Materials Testing Services for Fiscal Years 2010-2011 and 2011-
2012, and Authorization for the Mayor to Execute the Amendment — Resolution
2010-082 approved the amendment.

Approve the Submittal of an Application for Grant Funds for the Urban Greening
Grant Program to Construct the Downtown Park Plaza — Resolution 2010-083
approved submittal of the application for grant funds.

Authorization to Award Chemical Bids for Water and Wastewater Treatment for
Fiscal Year 2010-11 — Resolution 2010-084 awarded the bid.

Approve an Amendment to the Downtown Tracy Community Benefit District
Management District Plan and Approve a Disbursement Agreement by and
Between the City of Tracy and the Tracy City Center Association, Authorizing the
City Manager to Execute the Agreement on Behalf of the City — Item to be
rescheduled for a future meeting.
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H. Approve the Amendments to the Downtown Parking District Property Lease
Agreements, Declare the Intent of the City Council to Assign its Interest in the
Property Lease Agreements to the Tracy City Center Association, Authorize and
Direct the City Attorney to Draft an Assignment Agreement Transferring the City's
Interest in the Lease to the Tracy City Center Association, Authorize and Direct
the City Manager to Sign the Lease Amendment Agreements and the
Assignment Agreements on Behalf of the City — Resolution 2010-085 approved
the amendments, declared the intent of the City Council, authorized the City
Attorney to draft the assignment agreement.

l. Approval of the Downtown Tracy Business Improvement Area (DTBIA) Fiscal
Year 2010-2011 Annual Report — Resolution 2010-086 approved the DTBIA’s
annual report.

J. Authorization to Enter into a Professional Services Agreement with Delta
Wireless, Inc. for Police Communications Equipment Maintenance and
Authorizing the City Manager to Sign the Agreement — Resolution 2010-087
authorized entering into the Professional Services Agreement.

K. Adopt Resolutions Regarding the Election Process, General Municipal Election
on November 2, 2010 — Resolution 2010-088 gives notice of the holding of a
General Municipal Election to be held on November 2, 2010. Resolution 2010-
089 requests the Board of Supervisors of San Joaquin County provide for the
consolidation of the General Municipal Election to be held with the State General
Election to be held on November 2, 2010.

M. Adoption of the Appropriations Limit for Fiscal Year 2010-2011 for the City of
Tracy — Resolution 2010- 090 adopted the appropriation limits.

N. Approving Consent of an Assignment and Assumption Agreement for the
Existing Deferred Improvement Agreement and Offsite Improvement Agreement
for Chabot Commerce Center - Tract 3019, with the New Buyer, Authorizing the
Mayor to Execute the Agreement, and Authorizing the City Clerk to File the
Agreement at the Office of the San Joaquin County Recorder — Resolution 2010-
091 approved consent of the agreement.

L. Approval of the San Joaquin County Council of Governments’ (SJCOG) Annual
Financial Plan for Fiscal Year (FY) 2010-2011 - Leon Churchill, Jr., City
Manager, presented the staff report. Mr. Churchill stated that the Joint Powers
Agreement between member agencies and the Council of Governments requires
that the Annual Financial Plan be ratified by each governing body. SJCOG
requested the City ratify the Plan prior to June 30, 2010.

There will be no impact on the General Fund. Staff recommended that City
Council ratify the SJCOG Annual Financial Plan for FY 2010-2011.

Mayor Pro Tem Tucker asked for clarification regarding federal pass-through
funds; where the money comes from and where it goes. Dana Cowell, on behalf
of the San Joaquin County Council of Governments, stated the fund
encompasses all of the federal transportation funds including roadway
rehabilitation, highway improvements and transportation systems. SJCOG’s
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responsibility is to work with the State to program those funds for individual
communities and to account for those projects.

Mayor Pro Tem Tucker asked where, from within the federal budget, do funds
come from. Mr. Cowell stated the funds primarily come from the Federal
Highway Administration and the Federal Transit Administration.

Mayor Pro Tem Tucker asked if $651 million is available each year. Mr. Cowell
stated it reflects the overall capital improvement program for the next 3-4 years.

Council Member Maciel asked if there were any specific projects earmarked for
Tracy. Mr. Cowell stated they hoped to have bids open for operational
improvements on [-205, extending on and off ramps, and auxiliary ramps.

Council Member Tolbert stated she noticed that all revenues have decreased
and asked why there have not been any decreases in expenditures for SICOG'’s
budget. Mr. Cowell stated there have been reductions in the operating budget.
Council Member Tolbert stated it was not reflected in the budget. Mr. Cowell
stated they have a relatively small staff, and that consultants and service
providers represent the major line item.

Council Member Tolbert rephrased the question asking why there has not been
any decrease in supplies, memberships or periodicals, etc. Mr. Cowell stated
those expenses have stayed relatively level.

Mayor lves outlined some of the services SJCOG delivers to cities in the County.
Council Member Tolbert asked that the next budget show a decrease.

It was moved by Council Member Abercrombie and seconded by Council
Member Maciel to adopt Resolution 2010-092 approving the San Joaquin County
Council of Governments’ (SJCOG) Annual Financial Plan for Fiscal Year (FY)
2010-2011. Voice vote found all in favor; passed and so ordered.

2. ITEMS FROM THE AUDIENCE - Paul Miles, 1395 Mansfield Drive, addressed Council
regarding an alleged Police misconduct complaint, and Chief Thiessen’s non-response
to the complaint. Mr. Miles indicated there was a crisis of integrity among Police and
City staff. Mr. Miles indicated he would be filling out the necessary papers to pursue civil
litigation. Mayor Ives asked Mr. Sodergren to provide Council with direction and
background on the complaint.

Brian Van Lehn, 541 Winston Court, addressed Council regarding continuous noise
issues with Leprino Foods.

3. JOINT PUBLIC HEARING OF THE CITY COUNCIL AND THE COMMUNITY
DEVELOPMENT AGENCY TO CONSIDER ADOPTION OF THE ANNUAL BUDGET
FOR THE CITY OF TRACY AND THE TRACY COMMUNITY DEVELOPMENT
AGENCY FOR FISCAL YEAR 2010-2011 AND APPROPRIATE FUNDS

Mayor Ives called the Community Development Agency to order at 7:31 p.m. Roll call
found Agency Members Abercrombie, Maciel, Tolbert, Tucker and Chair Ives present.
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Council Member Maciel abstained from voting only as it pertained to the CBDG (Fund
56840). Council Member Abercrombie abstained from voting only as it pertained to the
Mayor’s Youth Community Support Program (Fund 55460).

Zane Johnston, Finance Director, presented the staff report. Mr. Johnston stated the
joint public hearing was being held to discuss the City and Agency budgets for Fiscal
Year (FY) 2010-2011.

The proposed operating budget for FY2010-2011 was presented to the Council at a
budget workshop on May 18, 2010. The focus of the operating budget is the General
Fund. As presented at the budget workshop the proposed General Fund expenditure
budget was $47,238,040. However, revenues are not sufficient to cover expenses
thereby resulting in a draw on reserves (budget deficit) of $4,833,000.

The following was included in the original numbers of the proposed operating budget as
presented at the workshop:

* $455,000 in revenue for a full year of EMS fees
* 3% unpaid furlough for City employees who participated in an unpaid furlough in FY
09-10

Although the City Council did not request any changes to the proposed budget at the
May 18, 2010 workshop, the following changes are necessary to reflect the most up to
date information:

* Deletion of 50% of the EMS fee revenue ($227,500) as the Council voted on June
1, 2010, to delay implementation of these fees until January 2011. This will increase
the General Fund contribution to the South County Fire Authority Fund. An
additional 1.5% in unpaid furloughs, (on top of the 3%) for certain employee groups.
These groups are Department Head, Confidential Management, Tracy Mid-
Management Bargaining Unit, and Technical and Support. Department Heads will
also forgo another .5% making their contribution 5% for FY 10-11. Total General
Fund Savings of $200,000.

* Deletion of $60,000 from the General Fund for the D.A.R.E. program. This program
is being evaluated and will be presented to City Council at a later date (tentatively
July 20, 2010) at which time Council can appropriate funds if desired.

» Due to an oversight in preparation of the proposed budget (FY 09-10 expense
items that were inadvertently not brought forward as part of the base budget)
$72,000 has been added to Community Promotion program. This is comprised of
$26,000 for City lobbying ($50,000 total for FY 10-11), $36,000 for a Grant Writer,
and $10,000 for public outreach tax education. These are all General Fund
expenses.

With the above referenced changes, the General Fund expenditure budget will be
$46,104,540 and revenues will be $42,465,470 resulting in a deficit/draw on reserves of
$4,813,000.

Labor negotiations with the Fire Union and the Teamsters Union have not been formally
concluded. Possible outcome from these negotiations may lessen the budget deficit.
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The proposed capital budget for FY 2010-2011 was presented to the Council at a
workshop on March 16, 2010. At the workshop no changes were requested to the
proposed CIP. However, the Council did request a summary of projects from Fund 301
(General Projects Fund).

Fund 301 is the City’s only discretionary capital fund. Money has been accumulated in
this fund over the years from two major sources. Prior to FY 07-08 the City had General
Fund operating surpluses (revenue over expenses) and some of these surpluses went
into Fund 301. Secondly, the City was able to take advantage of lower interest rates to
refinance a large amount of bonds, the savings of which were deposited into Fund 301.
As the City expects to be facing significant operating budget challenges in the years to
come, as well as no further opportunity to refinance bonds, it is expected that Fund 301
will not have any source of additional revenue.

Prior Council action has allocated Fund 301 monies to these projects. The projects are
in varying states of progress toward ultimate construction or completion. The proposed
CIP budget does not make any changes to any project that previously received an
appropriation from Fund 301. An additional $498,200 is proposed for appropriation from
Fund 301 in FY 10-11. The projects receiving this funding are noted on the summary
attached to the staff report. This together with previous appropriations allocates
substantially all of Fund 301.

To reflect the most current information since the March 16, 2010 workshop, the following
changes have been made in the proposed capital budget for FY 10-11.

CIP 72041 — Traffic signal - Lammers and Bryon Phase 2
Proposed for $310,000 in FY 10-11 $150,000 from the Gas Tax Fund 245 and $160,000
from Grant Funding

CIP 72076 — Signal interconnect - Grant Line Road, Pombo to MacArthur
Proposed for $180,000 in FY 10-11 $30,000 from the Gas Tax Fund 245 and $150,000
from Grant Funding

CIP 73121 — Street Patch and Overlay FY 10-11
Funding Change: $90,000 increase in Transportation Sales Tax Fund 242 $90,000
decrease in the Gas Tax Fund 245

CIP 73123 — Overlay — Court Drive
Proposed for $200,000 in FY 10-11, instead of in FY 11-12 $150,000 from the
Transportation Sales Tax Fund 242 $50,000 from the Tax Fund 245

CIP 73124 — 22nd Street
Proposed for $200,000 in FY 10-11, instead of in FY 11-12
$150,000 from Fund 242 and $50,000 from the Gas Tax Fund 245

CIP 73125 — Reconstruction — Larch Road, Holly Drive to East of Tracy Blvd
Instead of $927,000 proposed for FY 10-11, $402,000 now proposed for FY 10-11
$525,000 deferred to FY 11-12

Project funding from the Transportation Sales Tax Fund 242
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CIP 73126 — Widening — MacArthur Drive — Shulte to Valpico, Phase Il
Preliminary planning proposed to start in FY 10-11

$642,900 with $100,000 from the Infill Arterial Fund 313

$542,900 from Grant Funding

CIP 77540 — Regional Rail Planning Study
Proposed $350,000 for FY 10-11

$50,000 from the City’s Transit Fund 573
$300,000 from the Federal Rail Grant

CIP 79604 — Affordable Housing Site Assembly
Proposed for $1,859,000 in FY 10-11
Project funding would come from the CDA Housing Fund 281

These changes add $3,216,900 to the proposed Capital Budget for FY 10-11, resulting
in proposed appropriations of $37,783,040 for FY 10-11.

The text of the proposed resolution, similar to previous years’ budget resolutions,
authorizes the appropriations and interfund transfers for FY 10-11 in Sections 1 and 2.
Section 3 of the resolution provides for all investment earnings and gains in FY 09-10
and FY 10-11 for funds with General Fund derived cash balances and the City’s internal
services funds will be allocated to the General Fund 101.

Section 4 of the budget resolution appropriates any un-appropriated proceeds of taxes to
contingency reserves although none are anticipated. This section provides for a formal
statement of the practice as policy for purposes of Gann Limit compliance. Also, it sets
a targeted fund balance of $17,924,000 for the City’s General Fund 101. It authorized
staff to maintain this targeted fund balance at fiscal year-end, by transferring monies in
or out of the General Fund 101 with the Economic Uncertainty Fund 299.

Section 5 specifies there is no uncommitted development impact fee monies held by the
City from prior fiscal years. All fees collected to date have either been spent on capital
projects or are committed to projects scheduled in the City’s capital improvement plan.
Section 6 provides that any over expenditures in the current FY 09-10 operating budget
as amended at the fund and department level will be offset by an equal reduction for the
same fund and department in the new adopted budget for FY 10-11. It is not anticipated
that any department will exceed their FY 09-10 amended budget.

Section 7 deals with fee revenues that are projected to cover program costs. If actual
revenues are less than projected, actual program expenses should also decrease by an
equal amount. This section provides that any expenditure of unrealized revenues will
also be offset by an equal amount if over by 5%.

As projected, there will be sufficient resources to cover all proposed expenditures. Most
funds have sufficient reserves and/or revenues to cover their expenditures. In a few
cases, short-term loans will be required for these funds.

Staff recommended that the Council adopt the City of Tracy Budget and Appropriations
Resolution for Fiscal Year 2010-2011, and that the Agency Board of Directors adopt the
Community Development Agency Budget and Appropriations Resolutions for FY 2010-
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2011. These actions will make the proposed budget, as modified, the adopted /approved
budgets for the City and for the Agency for FY 2010-2011.

Mayor Ives opened the public hearing.

Robert Tanner, 1371 Rusher Street, addressed Council regarding Fund 301 and the
possibility of moving some of those funds back to the General Fund. Mr. Tanner
suggested the City may have not really “cut into the bone” and suggested further cuts.

Archie Bakerink, 1030 Central Avenue, stated the projector for the Grand Theatre
would generate revenue and bring people downtown. Mr. Bakerink stated he was in
favor of keeping the item.

As there was no one further wishing to address the Agency or Council, the public
hearing was closed.

Mayor Pro Tem Tucker indicated she did not believe funds from Fund 301 should be
moved to the General Fund at this time, but if any project comes in under budget,
the remaining funds should be moved into the animal shelter fund.

Council Member Tolbert indicated she disagreed with earmarking funds for a
particular project. Council Member Tolbert added it was a discretionary budget and
should remain discretionary.

Council Member Maciel asked for clarification of Council’'s action on the wayfinding
sign project. Mr. Churchill indicated Council will have two opportunities to approve
the project and appropriate funding.

It was moved by Council Member Abercrombie and seconded by Council Member
Maciel to adopt Resolution 2010-093 approving the annual budget and appropriations for
the City of Tracy for FY 2010-2011. Voice vote found all in favor; passed and so ordered.

Mayor Ives called for the Council to recess at 7:52 p.m.

It was moved by Agency Member Abercrombie and seconded by Agency Member
Maciel to adopt Resolution 247 approving the annual budget and appropriations
resolution for the Community Development Agency for the City of Tracy for FY
2010-2011. Voice vote found all in favor; passed and so ordered.

Chairperson Ives called for the Agency to adjourn at 7:53 p.m. Voice vote found all
in favor; passed and so ordered.

Mayor Ives reconvened the City Council at 7:53 p.m.

4. AUTHORIZATION FOR THE CITY MANAGER TO SIGN THE “CITY AUTHORIZATION
TO RECORD DEVELOPMENT AGREEMENT” RELATED TO THE DEVELOPMENT
AGREEMENT BETWEEN THE CITY AND SURLAND COMMUNITIES, LLC
(“SURLAND?") - Bill Dean, Assistant Director, Development and Engineering Services,
presented the staff report. Mr. Dean stated that on December 16, 2008, the Council
introduced Ordinance 1131, which was adopted on January 6, 2009, approving a
Development Agreement (DA) with Surland. The DA provides, in part, that Surland has
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rights to 2,250 Residential Growth Allotments (RGAs) and Building Permits that would
be issued in accordance with a yearly schedule (“ramping” schedule). The DA does not
require that these RGAs and permits be used solely on the Ellis Specific Plan site.
Rather, the DA allows the City and Surland to apply the DA to other residential sites that
Surland intends to develop. Actual development would be required, of course, to first be
evaluated and receive City approvals, including environmental review.

The Ellis Specific Plan is a “Development Project” as defined in the Growth Management
Ordinance, Section 10.12.030, which means that RGAs and building permits for the
entirety of the Ellis Specific Plan shall be secured through procedures outlined in the DA.

Upon approval of the DA, Surland recorded the DA on one parcel within the Ellis site,
which the DA refers to as the “Immediate Property”. On March 3, 2010, Surland
submitted an application to record the DA against new property beyond the Ellis Specific
Plan site (Application Number DA10-0002) and has requested to record the DA on the
balance of the properties within the Ellis Specific Plan site. The DA anticipated that
requests would be forthcoming from Surland to allow the DA to be used on sites in
addition to the Ellis Specific Plan and, accordingly, the DA establishes criteria and
procedures, as follows:

Pursuant to Section 1.12 of the DA, the DA may only be recorded against property
beyond the Ellis site when all of the following has occurred:

1) The property is known and its legal description prepared (called “Subject Property”).
Surland satisfied this requirement with the submittal of their application.

2) Owner has acquired a legal or equitable interest in such “Subject Property”. Surland
satisfied this requirement with the submittal of their application, which included a signed
Memorandum of Agreement with property owners of the “Subject Property”. Similar
documentation from property owners for properties within the Ellis Specific Plan site is
still being compiled and will be the subject of a future staff report.

3) Such “Subject Property” is included within the City’'s Sphere of Influence. The
“Subject Property” is currently within the City’s approved Sphere of Influence (SOI),
which was approved by the Local Agency Formation Commission (LAFCO0) in 1994. The
City is in the process of preparing a General Plan Amendment, in part to reduce the SOI.
The acreage proposed to be removed from the SOI to date has included the “Subject
Property”. A separate City Council agenda item addresses the land use policy direction
related to the boundaries of the SOI.

4) The City Council has determined that such “Subject Property” has satisfied the
requirements of subdivisions (1), (2) and (3) above and has authorized its designated
agent to sign the “City Authorization to Record Development Agreement”. This agenda
item identifies this fourth requirement and upon the Council’'s approval would authorize
the City Manager to sign the City Authorization to Record Development Agreement.

An Environmental Impact Report (sch # 2006102092) for the Development Agreement
was certified by the Council on December 16, 2008 (Resolution 2008-260).

This agenda item relates to the Surland Companies DA. A Reimbursement Agreement
with Surland Companies is in place to cover staff costs.
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Staff recommended that the Council authorize the City Manager to sign the City
Authorization to Record Development Agreement on properties adjacent to the Ellis
Specific Plan site.

Mayor Ives invited members of the public to address Council on the item.

Chris Long, 1024 Central Avenue, on behalf of Surland Companies, stated they were in
support of staff's recommendation.

Tim Tarron, on behalf of Tracy Hills, addressed Council stating that they have worked
with staff and the Surland Companies and were in support of the recommendation.

Gary Reeve, 37 1/5 W. Tenth Street, addressed Council on behalf of the Harrington
property and read a letter into the record in support of the recommendation.

Craig Saalwaechter, 4083 Payton Lane, complimented staff for their efforts in getting
both sides working together for the City.

It was moved by Council Member Abercrombie and seconded by Mayor Pro Tem Tucker
to adopt Resolution 2010-094 authorizing the City Manager to sign the “City
Authorization to Record Development Agreement” related to the Development
Agreement between the City and Surland Communities, LLC. Voice vote found all in
favor; passed and so ordered.

5. UPDATE AND DIRECTION REGARDING THE STATUS OF THE GENERAL PLAN
AMENDMENT, PROPOSED SPHERE OF INFLUENCE BOUNDARY CHANGES,
SUSTAINABILITY ACTION PLAN, AND RELATED ENVIRONMENTAL
DOCUMENTATION - Bill Dean, Assistant Director, Development and Engineering
Services Department, introduced Victoria Lombardo, Senior Planner; Kimberly Matlock,
Assistant Planner; and David Early, Design Community Environment. Mr. Dean stated
that the Council adopted a General Plan and certified an Environmental Impact Report
(EIR) for the General Plan on July 20, 2006. This document updated the previous
General Plan, adopted in 1993. The General Plan included a proposed Sphere of
Influence (SOI).

Following approval of the General Plan, new policies regarding SOIls were adopted by
the San Joaquin County Local Agency Formation Commission (LAFCo), necessitating a
revision of the SOI to reflect the new policies.

Between December 2007 and July 2008, the Council held six workshops in order to
discuss the SOI (which includes 10 and 30-year development horizons), as well as other
potential policy changes to be incorporated into the revised General Plan, as
summarized in the following sections.

At the same time, the Governor signed SB 97 into law, which requires the Governor's
Office of Planning and Research (OPR) to prepare California Environmental Quality Act
(CEQA) guidelines for the mitigation of greenhouse gas (GHG) emissions, including, but
not limited to, effects associated with transportation or energy consumption. OPR
prepared and submitted these guidelines to the state’s Natural Resources Agency in
April 2009. These guidelines are related to the goals of AB 32 and SB 375, which target
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GHG emission reductions to 1990 levels by 2020, and reduce transportation related
GHGs through land use planning, respectively.

SOl Changes: 10-year and 30-year Horizons - A LAFCo policy now requires cities to
show their projected growth within 10 and 30-year timeframes. Any project or area that
a city does not anticipate will begin development within that timeframe cannot be
included in the SOI. In order to comply with this LAFCo policy, the City held several
workshops to determine the properties that would be within those 10 and 30-year
horizons (January 15, February 5, 2008, April 1, 2008, June 3, 2008, and July 15, 2008).
This resulted in a reduction in acreage as compared to the General Plan approved by
the Council in 2006. The majority of the properties that are proposed to be removed from
the SOI were planned for residential development, and likely could not all have begun
development within the 30-year timeline, due to the regulations of the City’s Growth
Management Ordinance (GMO).

New Requests for SOl Changes - Staff is suggesting that the SOI boundaries be
modified in five areas so that appropriate infrastructure and annexation planning can
occur in accordance with LAFCo requirements.

Area 1. Adjacent to UR9 (Saddlebrook/Homewood) where existing developed
properties along Valpico Road and Corral Hollow Road should be included in the
SOl to evaluate appropriate annexation boundaries for UR9. This was mentioned
during the November 17, 2009 Council meeting during approval of the Cost
Recovery Agreement with Keenan Land Company for the UR9 project.

Area 2: Includes the St. Bernard’s Catholic Church parcel (Assessor’s Parcel
Number (APN) 240-140-24) and the Latter Day Saints Church parcel

(APN 240-140-28) that have existing infrastructure agreements in place regarding
development of the parcels.

Area 3: This third area stems from written requests from both Surland Companies
and property owners of the property located on the south side of Valpico Road, west
of Corral Hollow. Together, they request that their parcels (APNs 240-140-05 and
06) be included in the 10-year horizon. Surland’s letter indicates that they wish to
record their recently approved Development Agreement on this property as set forth
in Section 1.12 (Memorandum of Assignment) of the Surland Development
Agreement. The specifics of authorizing the recordation of the Development
Agreement on new property is the subject of a separate staff report.

The addition of this acreage would require amending the proposed SOI boundaries. This
request indicates that the Surland Development Agreement would be recorded against
this property, thereby enabling it to use a portion of the 2,250 residential growth
allotments and building permits set aside for Surland Companies’ projects. Upon
recordation, the acreage would be limited to receive RGA's and building permits in
accordance with the DA and not in competition with other builders under the systems
recently put in place with the GMO Guidelines update.

Should this request be granted to include these properties within the proposed SOI, staff
recommends adding adjacent acreage abutting Corral Hollow Road so as to avoid
leaving an island of property within the SOI, which could complicate future annexation
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requests. These additional adjacent parcels are not proposed to be added to the
Secondary Residential Growth Area, and thereby would not offset the GMO Guidelines.

Area 4: Located both east and west of Corral Hollow Road, at the Midway and Mountain
View Road intersections. The area consists of 103 residentially developed lots that are
approximately one to two acres in size.

Area 5: Located at both the northeast and southeast corners of Eleventh Street and
Chrisman Road. The existing development in the area is a mix of commercial, industrial,
and residential (at the southern end, adjacent to Cabe Road). Staff recommended that
these properties remain in the SOI to ensure that they can be provided services (water,
sewer, storm drain) if the need arises in the future, in accordance with LAFCo policies.

Sustainability - An action item resulting from the General Plan approval in 2006 was the
pursuit of a Citywide Sustainability Strategy. Funded by a grant from the Energy
Efficiency and Conservation Block Grant and $40,000 from the General Fund, the City
hired Design, Community & Environment (DC&E) and Town-Green to begin the
development of the sustainable strategy. The strategy includes the design of a
comprehensive Sustainability Action Plan (SAP) regarding land use and urban form,
water, sewer treatment and storm drainage, transportation, solid waste and recycling,
economics, agriculture and food access, and public health. A major reason for this focus
is to address new state requirements related to greenhouse gas emissions (GHGSs),
stemming from Assembly Bill 32. CEQA now requires GHG analysis and provides some
streamlining when GHG reductions are planned on a community-wide level.

The Sustainability Action Plan is in draft form and has resulted in proposed additions and
changes to goals, objectives and policies in several elements of the General Plan. The
Draft Sustainability Action Plan has been developed with community and property owner
input. In addition to the presentation to the Council on December 15, 2009, City staff
and consultants held a community meeting on February 17, 2010 that focused on the
draft measures.

One proposed change to the General Plan will adjust several statistical profiles to reflect
existing conditions (such as the true acreage of Kimball High School within UR 13) and
to include flexibility for creativity within each UR. For example, a UR may allow for future
residential development at densities ranging from very low (0.1-2.0 du/acre) to high
(12.1-25 du/acre). The statistical profiles will be clarified in order to ensure allowance for
such development, and to address refinements as the City-wide Infrastructure Master
Planning process continues.

There is additional information regarding newly released FEMA maps showing a 200-
year floodplain (previously only 100 and 500-year floodplains had been mapped), that
will be included. Typographical errors will be corrected and land use designations will be
reviewed for accuracy. A full list of proposed revisions will be identified for public review
and for future public hearings.

A Supplemental Environmental Impact Report (SEIR) was prepared in 2009 for the
proposed revisions to the General Plan. It included relevant sections that required
analysis due to the proposed changes to the General Plan. These included Land Use,
Population, Employment and Housing, Traffic and Circulation, Noise, and Air Quality. A
Notice of Preparation for the SEIR was distributed on September 2, 2008, and a scoping
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meeting to receive comments for the preparation of the SEIR was held at a Planning
Commission meeting on September 24, 2008.

The Draft SEIR was completed and published for public comment on April 20, 2009.

The comment period closed on June 8, 2009, and within that timeframe, numerous
comments were received. The lengthiest comment came from the Center for Biological
Diversity, asserting that a Climate Action Plan must be developed for the City’s proposed
General Plan. The amendments regarding sustainability within the General Plan and the
development of the SAP will address that comment letter. Staff will prepare appropriate
amendments and revisions to the SEIR and re-publish the document for public review in
June, 2010. The SEIR will address environmental impacts of the proposed changes to
the SOI, the Sustainability Action Plan, various General Plan amendments outlined in
the report, as well as any Council direction.

The Planning Commission met on November 18, 2009, and was presented with a similar
update for the General Plan Amendment. Their discussion was limited to general
guestions and clarifications regarding the proposed SOI boundaries and land use
designations. However, requests by property owners to include acreage on Valpico
Road in the City’s 10-year horizon had not yet been submitted prior to that meeting.
Based on Council direction on this agenda item, the formal review process would begin,
including Planning Commission review and recommendations of the General Plan
Amendment following a discussion of the potential environmental impacts (SEIR review).

The General Plan Amendment, SOl and SAP projects require significant staff time.
Additionally, the General Plan Amendment project has a consultant budget of $243,160.
Of that budget, $190,000 was obtained from the General Fund in March 2008, with the
approval of the original PSA for the contract with Design, Community and Environment
(DC&E) to complete the SEIR and the General Plan Amendment, and an additional
$53,160 was obtained from the remaining Workforce Affordable Housing project budget
after its completion.

The creation of the SAP is funded by $40,000 allocated from the General Fund in 2008
and $150,000 received from the Federal Energy Efficiency and Conservation Block
Grant program. There are no additional General Fund impacts other than staff time and
City resources associated with administrative tasks. The measures ultimately adopted in
the SAP will relate to future development and City operations. Some of these measures
may require staff time and/or other funds to implement. The City's work on the SAP is
also related to the General Plan Amendment, as some of the resulting actions and
policies derived from the SAP have been incorporated into the Draft General Plan
Amendment.

Staff recommended that the Council receive the staff report, discuss any questions or
comments and provide direction to staff regarding the General Plan Amendment,
Sustainability Action Plan, and the proposed Sphere of Influence boundary changes.
This direction will enable staff to incorporate any changes and publish the documents for
public review in June.

Based on City Council direction, staff will compile a revised General Plan, inclusive of
any SOI changes and other changes mentioned in this report, as well as a revised SAP.
Additional meetings with the Planning Commission will be held to enable additional
public input in the process. Following any necessary revisions to the General Plan and
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the Sustainability Action Plan, staff will publish a Revised Draft Supplemental EIR and
begin the public hearing process to adopt the General Plan Amendment. Once that is
complete, staff will work with LAFCo and hold any necessary workshops or hearings on
the City's proposed Municipal Service Review and the SOI to complete the General Plan
process. If the SEIR is certified in the fall of 2010, LAFCo’s review can begin in 2010.

Mayor lves invited members of the public to address Council on the item.

Mike Souza, 105 E. Tenth Street, stated the Sustainability Action Plan was another set
of regulations he was not looking forward to, but the City has to be proactive and remain
competitive in reducing green house gases while reducing costs. Mr. Souza stated staff
had done a good job of presenting the item and suggesting how it could be done, but he
still had concerns with the targets/goals. Mr. Souza added he wanted the protection the
plan afforded, but didn’t want it to cost more to develop in Tracy than it did in other
communities. Mr. Souza encouraged Council to move forward with the Plan.

Mayor lves stated the challenge will be implementing the Action Plan. Mayor Ives
further stated the City would do the best it could upfront.

Council Member Maciel stated AB32 was not a good idea since it impacts how the City
does business. Council Member Maciel added he felt better after discussing staff's
realistic approach to this issue and indicated the City should move forward with the Plan.

Council Member Tolbert stated she appreciated the comprehensiveness of the
document and the balance that has been struck. Council Member Tolbert stated the City
has shown that it is willing to be proactive.

It was moved by Council Member Abercrombie and seconded by Council Member
Maciel to direct staff to move forward with the General Plan Amendment, Sustainability
Action Plan, and proposed Sphere of Influence boundary changes. Voice vote found all
in favor; passed and so ordered.

6. SECOND READING AND ADOPTION OF ORDINANCE 1149 AN ORDINANCE OF
THE CITY COUNCIL OF THE CITY OF TRACY ADOPTING AN AMENDMENT TO THE
CITY OF TRACY COMMUNITY DEVELOPMENT PROJECT AREA PLAN PURSUANT
TO HEALTH AND SAFETY CODE SECTION 33333.6(e)(2), AND AMENDING
RELATED ORDINANCES IN CONNECTION THEREWITH

The Clerk read the title of Proposed Ordinance 1149.

It was moved by Council Member Abercrombie and seconded by Council Member
Maciel to waive the reading of the text. Voice vote found all in favor; passed and so
ordered.

It was moved by Council Member Abercrombie and seconded by Council Member
Maciel to adopt Ordinance 1149. Roll call vote found all in favor; passed and so
ordered.

7. ITEMS FROM THE AUDIENCE - Bob Elliott, 3168 Hutton Place, addressed Council
regarding proposed tax increases to support public safety. Mr. Elliott indicated he was
opposed to raising any taxes, but suggested if Council was set on raising taxes, to vote
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for the one that is fair to all, and proposed an increase in sales tax with a sunset clause.
Mr. Elliott urged Council to take every measure possible to continue funding D.A.R.E.
education.

8. COUNCIL ITEMS - Mayor Ives discussed the auxiliary lanes proposed for I-205. Mayor
Ives stated there would be more construction on I-205 and the project will connect on-
ramps to off-ramps without impacting freeway traffic.

9. ADJOURNMENT - It was moved by Council Member Abercrombie and seconded by
Council Member Maciel to adjourn. Voice vote found all in favor; passed and so
ordered. Time: 8:35 p.m.

The above agenda was posted at the Tracy City Hall on June 10, 2010. The above are
summary minutes. A recording is available at the office of the City Clerk.

Mayor

ATTEST:

City Clerk



AGENDA ITEM 1.B

REQUEST

August 17, 2010

AWARD OF GASOLINE AND DIESEL FUEL SUPPLY SERVICES TO FALCON
FUELS, INC. OF PARAMOUNT, CALIFORNIA

EXECUTIVE SUMMARY

Award of gasoline and diesel fuel supply services.

DISCUSSION

The City of Tracy requires gasoline and diesel fuel for the daily operation of vehicles and
equipment. The majority of fuel is delivered to the City’s fuel dispensing system at Boyd
Service Center. Fuel is also provided for backup generators at various City facilities.

Bid packages were sent to eight fuel suppliers. The City received five bid proposals.

Bids were on July 22, 2010.

Bids were received and are summarized as follows:

SUPPLIER

Falcon Fuels

General Petroleum

Golden Gate Fuels

W. H. Breshears

Ramos Oil Co.

MARKUP OVER DAILY
RACK AVERAGE (CENTS)

Unleaded
Diesel

Unleaded
Diesel

Unleaded
Diesel

Unleaded
Diesel

Unleaded
Diesel

-$.0211
$.0084

-$.015
$.018

$.0095
$.0095

$.038
$.038

$.04
$.04

The low responsive bid, based on markup over daily rack average and City fuel
consumption, was submitted by Falcon Fuels, Inc. of Paramount, California. Falcon
Fuels, Inc. has met the bid requirements and staff recommends the fuel contract for
Fiscal Years 2010-11 through 2012-13 be awarded to Falcon Fuels, Inc. The bid also
allows the City the option to extend the contract for one additional year (Fiscal Year

2013-14).
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STRATEGIC PLAN

This item is a routine operational item and does not relate to the Councils seven
strategic plans.

FISCAL IMPACT

Funding in the amount of $410,000 is available in the Fiscal Year 2010-11 operational
budget for fuel and lubricants.

RECOMMENDATION

That the City Council, by resolution, award gasoline and diesel fuel supply services for
Fiscal Years 2010-13 to Falcon Fuels, Inc. of Paramount, California, with the option to
extend the contract for one additional year.

Prepared by: Bob Gravelle, Public Works Superintendent

Reviewed by: Kevin Tobeck, Director of Public Works

Approved by: Leon Churchill, Jr., City Manager



CITY OF TRACY
GENERAL SERVICES AGREEMENT
FOR GASOLINE AND DIESEL FUEL

THIS GENERAL SERVICES AGREEMENT (hereinafter “Agreement”) is made and
entered into by and between the CITY OF TRACY, a municipal corporation (hereinafter
“CITY"), and FALCON FUELS, INC. (hereinafter “PROVIDER”).

RECITALS

A. On June 25", 2010 the City issued a Request for Proposals for Gasoline and Diesel
Fuel (hereafter “Project’);

B. On July 22" 2010 Contractor submitted its proposal for the Project to the City.

C. After negotiations between the City and the Contractor, the parties have reached an
Agreement for the performance of services in accordance with the terms set forth in
this Agreement. On August 17", 2010, City Council authorized the execution of this
Agreement pursuant to Resolution No. . ‘

NOW THEREFORE, THE PARTIES MUTUALLY AGREE AS FOLLOWS:

1. SCOPE OF SERVICES. PROVIDER shall perform the services described in Exhibit
“A” attached hereto and incorporated herein by reference. The services shall be
performed by, op under t dvirecé supervision of, PROVIDER's Authorized
Representative: C\\me\ T\/‘\N 1T~ . PROVIDER shall not replace
its Authorized Representative, nor shall PROVIDER replace any of the personnel
listed in Exhibit “A,” nor shall PROVIDER use any subcontractors, without the prior
written consent of the CITY.

2. TIME OF PERFORMANCE. Time is of the essence in the performance of services
under this Agreement and the timing requirements set forth herein shall be strictly
adhered to unless otherwise madified in writing in accordance with this Agreement.
PROVIDER shall commence performance, and shall complete all required services
no later than the dates set forth in Exhibit “A.” Any services for which times for
performance are not specified in this Agreement shall be commenced and
completed by PROVIDER in a reasonably prompt and timely manner based upon
the circumstances and direction communicated to the PROVIDER. PROVIDER
shall submit all requests for extensions of time to the CITY in writing no later than
ten (10) days after the start of the condition which purportedly caused the delay, and
not later than the date on which performance is due. CITY shall grant or deny such
requests at its sole discretion.

3. INDEPENDENT CONTRACTOR STATUS. PROVIDER is an independent
contractor and is solely responsible for all acts of its employees or agents, including
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any negligent acts or omissions. PROVIDER is not CITY’s employee and
PROVIDER shall have no authority, express or implied, to act on behalf of the CITY
as an agent, or to bind the CITY to any obligation whatsoever, unless the CITY
provides prior written authorization to PROVIDER. PROVIDER is free to work for
other entities while under contract with the CITY. PROVIDER, and its agents or
employees are not entitled to CITY benefits.

CONFLICTS OF INTEREST. PROVIDER (including its employees or agents) shall
not maintain or acquire any direct or indirect interest that conflicts with the
performance of this Agreement. In the event that PROVIDER maintains or acquires
such a conflicting interest, any contract (including this Agreement) involving
PROVIDER'’s contflicting interest may be terminated by the CITY.

COMPENSATION.

5.1. For services performed by PROVIDER in accordance with this Agreement,
CITY shall pay PROVIDER on a time and expense basis, at the billing rates set
forth in Exhibit “B,” attached hereto and incorporated herein by reference.
PROVIDER's billing rates shall cover all costs and expenses of every kind and
nature for PROVIDER'’s performance of this Agreement.

5.2. PROVIDER shall submit monthly invoices to the CITY describing the services
performed, including times, dates, and names of persons performing the
service.

5.3. Within thirty (30) days after the CITY’s receipt of invoice, CITY shall make
payment to the PROVIDER based upon the services described on the invoice
and approved by the CITY.

TERMINATION. The CITY may terminate the balance of the contract without prior
notice if the Contractor fails to deliver the product within the time specified herewith;
or by giving ten (10) days written notice to PROVIDER. The CITY shall pay
PROVIDER for all services satisfactorily performed in accordance with this
Agreement, up to the date notice is given.

ATTORNEY’S FEES. In the event any legal action is commenced to enforce this
Agreement, the prevailing party is entitled to reasonable attorney's fees, costs, and
expenses incurred.

INDEMNIFICATION. PROVIDER shall indemnify, defend, and hold harmless the
CITY (including its elected officials, officers, agents, volunteers, and employees)
from and against any and all claims, demands, damages, liabilities, costs, and
expenses (including court costs and attorney’'s fees) resulting from or arising out of

and settings\carolina\local settings\temporary internet files\olka2\falcon fuels inc - gasoline and diesel 2010-2013 gsa.doc
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PROVIDER’s or PROVIDER'S subcontractors’ performance of services under this
Agreement.

9. BUSINESS LICENSE. Prior to the commencement of any work under this
Agreement, PROVIDER shall obtain a City of Tracy Business License.

10. INSURANCE.

10.1. General. PROVIDER shall, throughout the duration of this Agreement,
maintain insurance to cover PROVIDER, its agents, representatives, and
employees in connection with the performance of services under this
Agreement at the minimum levels set forth herein.

10.2. Commercial General Liability (with coverage at least as broad as ISO
form CG 00 01 01 96) “per occurrence” coverage shall be maintained in an
amount not less than $5,000,000 general aggregate and $5,000,000 per
occurrence for general liability, bodily injury, personal injury, and property
damage.

10.3. Automobile Liability (with coverage at least as broad as ISO form CA 00
01 07 97, for “any auto”) “claims made” coverage shall be maintained in an
amount not less than $1,000,000 per accident for bodily injury and property
damage.

10.4. Workers’ Compensation coverage shall be maintained as required by the
State of California.

10.5. General Liability “claims made” coverage shall be maintained to cover
damages that may be the result of errors, omissions, or negligent acts of
PROVIDER in an amount not less than $5,000,000 per claim.

10.6. Endorsements. PROVIDER shall obtain endorsements to the automobile
and commercial general liability with the following provisions:

11.6.1 The CITY (including its elected officials, officers, employees,
agents, and volunteers) shall be named as an additional “insured.”

11.6.2 For any claims related to this Agreement, PROVIDER’s coverage
shall be primary insurance with respect to the CITY. Any insurance
maintained by the CITY shall be excess of the PROVIDER'’s
insurance and shall not contribute with it.

10.7. Notice of Cancellation. PROVIDER shall obtain endorsements to all
insurance policies by which each insurer is required to provide thirty (30)
days prior written notice to the CITY should the policy be canceled before
the expiration date. For the purpose of this notice requirement, any
material change in the policy prior to the expiration shall be considered a
cancellation.
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10.8. Authorized Insurers. All insurance companies providing coverage to
PROVIDER shall be insurance organizations authorized by the Insurance
Commissioner of the State of California to transact the business of
insurance in the State of California.

10.9. Insurance Certificate. PROVIDER shall provide evidence of compliance
with the insurance requirements listed above by providing a certificate of
insurance, in a form satisfactory to the City, no later than five (5) days after
the execution of this Agreement.

10.10. Substitute Certificates. No later than thirty (30) days prior to the policy
expiration date of any insurance policy required by this Agreement,
PROVIDER shall provide a substitute certificate of insurance.

10.11. PROVIDER’s Obligation. Maintenance of insurance by the PROVIDER
as specified in this Agreement shall in no way be interpreted as relieving
the PROVIDER of any responsibility whatsoever (including indemnity
obligations under this Agreement), and the PROVIDER may carry, at its
own expense, such additional insurance as it deems necessary.

11. ASSIGNMENT AND DELEGATION. This Agreement and any portion thereof shall
not be assigned or transferred, nor shall any of the PROVIDER’s duties be
delegated, without the written consent of the CITY. Any attempt to assign or
delegate this Agreement without the written consent of the CITY shall be void and
of no force and effect. Consent by the CITY to one assignment shall not be
deemed to be consent to any subsequent assignment.

12. NOTICES.
12.1 All notices, demands, or other communications which this Agreement
contemplates or authorizes shall be in writing and shall be personally
delivered or mailed to the respective party as follows:

To CITY: To PROVIDER:
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13.

14.

15.

16.

17.

18.

19.

Robert Gravelle

Public Works Superintendent
City of Tracy

520 N. Tracy Boulevard
Tracy, California 95376

With a Copy to:

Deputy City Attorney
333 Civic Center Plaza
Tracy, California, 95376

12.2 Communications shall be deemed to have been given and received on the
first to occur of: (1) actual receipt at the address designated above, or (2)
three working days following the deposit in the United States Mail of
registered or certified mail, sent to the address designated above.

MODIFICATIONS. This Agreement may not be modified orally or in any manner
other than by an agreement in writing signed by both parties.

WAIVERS. Waiver of a breach or default under this Agreement shall not
constitute a continuing waiver or a waiver of a subsequent breach of the same or
any other provision of this Agreement.

SEVERABILITY. In the event any term of this Agreement is held invalid by a court
of competent jurisdiction, the Agreement shall be construed as not containing that
term, and the remainder of this Agreement shall remain in full force and effect.

JURISDICTION AND VENUE. The interpretation, validity, and enforcement of the
Agreement shall be governed by and construed under the laws of the State of
California. Any suit, claim, or legal proceeding of any kind related to this
Agreement shall be filed and heard in a court of competent jurisdiction in the
County of San Joaquin.

ENTIRE_AGREEMENT. This Agreement comprises the entire integrated
understanding between the parties concerning the services to be performed for
this project. This Agreement supersedes all prior negotiations, representations, or
agreements.

COMPLIANCE WITH THE LAW. PROVIDER shall comply with all local, state,
and federal laws, whether or not said laws are expressly stated in this Agreement.

STANDARD OF CARE. Unless otherwise specified in this Agreement, the
standard of care applicable to PROVIDER’s services will be the degree of skill and
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diligence ordinarily used by reputable providers performing in the same or similar
time and locality, and under the same or similar circumstances.

20. SIGNATURES. The individuals executing this Agreement represent and warrant
that they have the right, power, legal capacity, and authority to enter into and to
execute this Agreement on behalf of the respective legal entities of the
PROVIDER and the CITY. This Agreement shall inure to the benefit of and be
binding upon the parties hereto and their respective successors and assigns.

IN WITNESS WHEREOF the parties do hereby agree to the full performance of the
terms set forth herein.

CITY OF TRACY PROVIDER:
By: Brent Ives By: foBLr7 2. /2 <7 .
Title: Mayor Title: /27570607
Date: Date: 7/27 /2040

R T Y ]

By: Sandra Edwards
Title: CITY CLERK
Date:

Approved As To Form:

By: Daniel G. Sodergren
Title: CITY ATTORNEY
Date:
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RESOLUTION

AWARDING GASOLINE AND DIESEL FUEL SUPPLY SERVICES
TO FALCON FUELS, INC. OF PARAMOUNT, CALIFORNIA

WHEREAS, The City of Tracy requires gasoline and diesel fuel for the daily operation of
vehicles and equipment, and

WHEREAS, The majority of fuel is delivered to the City’s fuel dispensing system at Boyd
Service Center and also provided for backup generators at various City facilities, and

WHEREAS, The low bid, based on markup over daily rack average and city fuel
consumption, was submitted by Falcon Fuels, Inc. of Paramount, California, and

MARKUP OVER DAILY
RACK AVERAGE (CENTS)

Unleaded -$.0211
Diesel $.0084

WHEREAS, Falcon Fuels, Inc. has met the bid requirements and staff recommends the
fuel contract for Fiscal Years 2010-13 be awarded to Falcon Fuels, Inc. with the option to extend
the contract for one additional year (Fiscal Year 2013-14), and

WHEREAS, Funding in the amount of $410,000 is available in the Fiscal Year 2010-11
operational budget for fuel and lubricants;

NOW, THEREFORE, BE IT RESOLVED That the City Council awards Gasoline and Diesel
Fuel Supply Services for Fiscal years 2010-13 to Falcon Fuels, Inc. of Paramount, California,
with the option to extend the contract for one additional year.

khkkkkkhkkkkhkhkhkkk*k

The foregoing Resolution was passed and adopted by the Tracy City
Council on the 17th day of August, 2010, by the following vote:
AYES: COUNCIL MEMBERS:
NOES: COUNCIL MEMBERS:

ABSENT: COUNCIL MEMBERS:
ABSTAIN: COUNCIL MEMBERS:

MAYOR

ATTEST:

CITY CLERK



August 17, 2010

AGENDA ITEM 1.C

REQUEST

TO FIND THAT IT IS IN THE BEST INTEREST OF THE CITY OF TRACY TO
DISPENSE WITH THE FORMAL BIDDING PROCESS PURSUANT TO TRACY
MUNICIPAL CODE SECTION 2.20.180(b)(4) AND AUTHORIZE THE PURCHASE OF
SENSUS WATER METERS AND RELATED PARTS AND EQUIPMENT FROM
GOLDEN STATE FLOW MEASUREMENT

EXECUTIVE SUMMARY

The City of Tracy specifies in its Standard Plans that Sensus water meters must be used
for all City water meter installations. This item seeks a City Council finding that it is in
the best interest of the City of Tracy to waive the formal request for bid process to
purchase Sensus water meters and related parts and equipment from the exclusive
distributor of same in the Tracy area, Golden State Flow Measurement.

DISCUSSION

All City water users are required to have their water metered for billing and data
collection purposes. The City’s Standard Plans require that only Sensus water meters
be installed. Sensus has been utilized by the City for over 16 years due to overall quality
and accuracy, vendor responsiveness, competitive pricing, and for standardization
purposes. The City has periodically evaluated other water meter brands, but has
consistently determined that Sensus best meets the needs of the City. The City also
periodically conducts cost comparisons with other water meter brands and cities to
ensure Golden State’s pricing is competitive and reasonable.

Tracy Municipal Code section 2.20.180(b)(4) provides that the City may dispense with
the formal bidding process for purchases in excess of $50,000 when the City Council
finds it is in the best interest of the City to do so. Staff believes it is in the best interest of
the City to do so here because Golden State Flow Measurement is the exclusive
distributor of Sensus automated meter read water meters in Northern California and
Sensus water meters best meet the needs of the City.

This request is to provide City staff the authority to acquire Sensus water meters and
related parts and equipment from Golden State Flow Measurement on an annual basis.
This is primarily for replacing and repairing old or non-functioning meters. This is a
function of the City Water Meter Division’s daily operational program. This request is for
Fiscal Year 2010-11 through 2012-13.

STRATEGIC PLAN

This Agenda Item is a routine operational item and does not relate to the Council’s
seven strategic plans.
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FISCAL IMPACT

This request has no impact on the General Fund. Funding is appropriated
(approximately $250,000-$300,000) in the Public Works operating budget on an annual
basis for the acquisition of water meters and supplies (Water Fund 511).

RECOMMENDATION

That the City Council, by resolution, finds, under Tracy Municipal Code section
2.20.180(b)(4), that it is in the best interest of the City to dispense with the formal bidding
process and authorize staff to purchase Sensus water meters and related parts and

equipment from Golden State Flow Measurement for Fiscal Year 2010-11 through 2012-
13.

Prepared by Kevin Tobeck, Director of Public Works
Approved by Leon Churchill, Jr., City Manager



RESOLUTION

FINDING THAT IT IS IN THE BEST INTEREST OF THE CITY OF TRACY
TO DISPENSE WITH THE FORMAL BIDDING PROCESS PURSUANT TO TRACY
MUNICIPAL CODE SECTION 2.20.180(b)(4) AND AUTHORIZING PURCHASE
OF SENSUS WATER METERS AND RELATED PARTS AND
EQUIPMENT FROM GOLDEN STATE FLOW MEASUREMENT

WHEREAS, All City water users are required to have their water metered for billing and
data collection purposes, and

WHEREAS, The City’s Standard Plans require that only Sensus water meters be
installed, and

WHEREAS, Sensus has been utilized by the City for over 16 years due to overall quality
and accuracy, vendor responsiveness, competitive pricing, and for standardization purposes,
and

WHEREAS, The City has periodically evaluated other water meter brands, but has
consistently determined that Sensus best meets the needs of the City, and

WHEREAS, Tracy Municipal Code section 2.20.180(b)(4) provides that the City may
dispense with the formal bidding process for purchases in excess of $50,000 when the City
Council finds it is in the best interest of the City to do so, and

WHEREAS, It has been determined that it is in the best interest of the City to do so here
because Golden State Flow Measurement is the exclusive distributor of Sensus automated
meter read water meters in Northern California and Sensus water meters best meet the needs
of the City, and

WHEREAS, City staff has the authority to acquire Sensus water meters and related
parts and equipment from Golden State Flow Measurement on an annual basis. This is
primarily for replacing and repairing old or non-functioning meters for Fiscal Year 2010-11
through 2012-13, and

WHEREAS, This request has no impact on the General Fund and funding is
appropriated (approximately $250,000-$300,000) in the Public Works operating budget on an
annual basis for the acquisition of water meters and supplies (Water Fund 511);

NOW, THEREFORE, BE IT RESOLVED That the City Council finds under Tracy
Municipal Code section 2.20.180(b)(4) that it is in the best interest of the City to dispense with
the formal bidding process and authorizes staff to purchase Sensus water meters and related
parts and equipment from Golden State Flow Measurement for Fiscal Year 2010-11 through
2012-13.
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The foregoing Resolution was adopted by the City Council of the City of Tracy
on the 17th day of August, 2010, by the following vote:
AYES: COUNCIL MEMBERS:
NOES: COUNCIL MEMBERS:
ABSENT: COUNCIL MEMBERS:

ABSTAIN: COUNCIL MEMBERS:

Mayor

ATTEST:

City Clerk



August 17, 2010

AGENDA ITEM 1.D

REQUEST

APPROVE AMENDMENT 1 TO THE PROFESSIONAL SERVICES AGREEMENT
WITH ODYSSEY DESIGN GROUP, INC., OF STOCKTON, CALIFORNIA, FOR A NOT
TO EXCEED AMOUNT OF $90,000 TO PROVIDE PROFESSIONAL SUPPORT
SERVICES ASSISTING IN THE REVIEW AND PLAN CHECKING OF LANDSCAPING
AND IRRIGATION FOR NEW DEVELOPMENT AND CAPITAL IMPROVEMENT
PROJECTS AND AUTHORIZE THE MAYOR TO EXECUTE THE AMENDMENT

EXECUTIVE SUMMARY

Due to the specialized nature and fluctuation in work load, the City uses the services of
consultants to provide plan checking for landscaping and irrigation related work for new
developments and Capital Improvement Projects. In 2008, the City, after completing the
consultant selection process, entered in an agreement with the Odyssey Design Group
to provide the required services for two years with the possibility of a one year extension.
The consultant has provided professional services for the last two years in a satisfactory
manner and the existing Professional Services Agreement is expiring. The services of a
consultant are needed to continue the plan check work.

DISCUSSION

The City uses the services of outside consultants to provide plan review and checking of
landscaping and irrigation improvements for new development and Capital Improvement
Projects within the City. Due to the specialized nature of the work, this is the most cost
effective way to provide the required services on an as needed basis since the extent of
the work load varies and the City does not have a full time employee to provide such
services.

The existing Professional Services Agreement with the consultant was for two years with
an extension for another year to provide such services. In order to allow continuity in
services and cut down the time for consultant selection process, staff negotiated
Amendment 1 to the existing PSA with Odyssey Design Group to provide the needed
services for another year.

The services will be provided at an hourly rate on an as needed basis and the cost will
be charged to the appropriate Capital Improvement Project or new development.

STRATEGIC PLAN

This agenda item is consistent with the City’s Economic Development Strategic Plan to
provide efficient and effective services to new developments, current and future CIPs.
Approval of this agenda item will eliminate the need for acquisition of services of
consultants every time new development occurs, or a Capital Improvement Project is
designed that involves landscaping improvements.
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FISCAL IMPACT

There is no fiscal impact to the General Fund. The cost of these services will be paid
from Capital Improvement Projects and new development.

RECOMMENDATION

Staff recommends that City Council approve Amendment 1 to the Professional
Services Agreement with Odyssey Design Group, Inc., of Stockton, California, for
a not to exceed amount of $90,000, to provide professional support services
assisting in the review and plan checking of landscaping and irrigation for new
development and capital improvement Projects and authorize the Mayor to
execute the Amendment.

Prepared by: Zabih Zaca, Senior Civil Engineer

Reviewed by: Kul Sharma, City Engineer

Approved by: Andrew Malik, Development and Engineering Services Director
Leon Churchill, Jr., City Manager



CITY OF TRACY
AMENDMENT NO. 1 TO
PROFESSIONAL SERVICES AGREEMENT ODYSSEY 08-01
PROVIDING PROFESSIONAL STAFF SUPPORT SERVICES
FOR ENGINEERING DIVISION OF DEVELOPMENT AND ENGINEERING SERVICES
DEPARTMENT

This Amendment No. 1 (hereinafter “Amendment”) to the Professional Services Agreement is
made and entered into by and between the City of Tracy, a municipal corporation (hereinafter
“City"), and ODYSSEY DESIGN GROUP, INC. (hereinafter "CONSULTANT")

RECITALS

CONSULTANT represents it has the qualifications, skills and experience to provide these
services and is willing to provide services according to the terms of this Agreement

CONSULTANT services are needed to provide the services of a qualified fandscape plan
checker for the duration of ONE (1) year to the Engineering Division of Development and
Engineering Services Department to work on a number of Capital Improvement Projects as
described in Exhibit “A”, attached and incorporated herein by reference

As approved by the City Council on February 19, 2008, CITY entered into a Professional
Services Agreement with the CONSULTANT for Professional Consulting Services for two
years with the possibility of third year extension

At the request of CITY, on July 13, 2010, CONSULTANT submitted a proposal to perform
services described in this Amendment. After negotiations between CITY and
CONSULTANT, the parties have reached an agreement for the performance of services with
the terms set forth in this Amendment

NOW THEREFORE, THE PARTIES MUTUALLY AGREE AS FOLLOWS:

1.

Incorporation by Reference. This Amendment hereby incorporates by reference all terms
and conditions set forth in the Agreement, unless specifically modified by this Amendment
All terms and conditions set forth in the Agreement which are not specifically modified by
this Amendment shall remain in full force and effect

Terms of Amendment:
A. The following language shall be added to Section 5 1 of paragraph 5 of the Agreement

In addition, for services performed by CONSULTANT in accordance with Amendment No. 1,
CITY shall pay CONSULTANT on a time and expense basis, at the billing rates set forth in
Exhibit “B,” of the Agreement incorporated herein by reference  CONSULTANT's fee for the
duration of one (1) year (minimum 2 days a week), this Amendment No 1 is Not to Exceed
NINETY THOUSAND DOLLARS ($90,000) CONSULTANT's billing rates shall cover all
costs and expenses of every kind and nature for CONSULTANT's performance of this
Agreement. No work shall be performed by CONSULTANT in excess of the Not-To-Exceed
amount without the prior written approval of the CITY. Compensation for the extra services
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to be done by the CONSULTANT under this Amendment No 1 shall be as described in
Exhibit "A”.

3. Modifications. This Amendment may not be modified orally or in any manner other than by
an agreement in writing signed by both parties, in accordance with the requirements of the
Agreement

4, Severability. In the event any term of this Amendment is held invalid by a court of

competent jurisdiction, the Amendment shall be construed as not containing that term, and
the remainder of this Amendment shail remain in {ull force and effect

INTENTIONALLY LEFT BLANK




CITY OF TRACY

Amendment 1 to Professional Services Agreement Odyssey 08-01
Providing Professional Staff Support Services for various

Capital Improvement Projects

Page 3 of 5

5. Signatures. The individuals executing this Amendment represent and warrani that they
have the right, power, legal capacity, and authority tc enter info and to execute this
Amendment on behalf of the respective legal entities of the Subdivider and the City This
Amendment shall inure to the benefit of and be binding upon the parties thereto and their
respective successors and assigns

IN WITNESS WHEREQOF the parties do hereby agree to the fuil performance of the terms set
forth herein

CITY OF TRACY CONSULTANT
Odyssey Design Group

%ﬁ/@z‘—’

By: Brent H. Ilves By: Martin Gates *
Title: Mayor Title: Pres;,d
Date: Date: 5 ’//

Fed Employer ID No._68-0360679
Attest:

DUW )bum

By: Sandra Edwards By: T Diane Gates
Title: City Clerk Title: Secva fars
Date: Date: % "1~ 200

Approved as o form

By. Daniel G Sodergren
Title: City Atiorney
Date;
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EXHIBIT “A”
SCOPE OF SERVICES

Project Plan Checker is working directly for the Senior Civil Engineer (Capital improvement
Program) and shall take all direction from tha Senior Civil Engineer

The Scope of Services of the Project LLandscape/Irrigation and Site imprevement Plan Checking
for the Capital Improvement program/New Subdivisions, shall consist of but is not limited to the
following:

1 Review project specific design requirements and pian check against them
Review of drawings for the following elements: L.andscape plan {including trees,
shrubs, lawn, ground cover, etc ), Irrigation plan {including all aspects and types-
of irrigation methods and pians), Grading & Drainage plan (inciuding checking of
grades necessary for compliance with all city and state requirements, review of
drainage plans including drainage structures and pipes as it relates to landscape
issues), Site amenities/Layout (including benches, tables, trash receptacles,
signs, arbors, walls, etc ), and Details/Notes (including complieteness of all
necessary notes and details necessary for construction).

3. Review and comment based upon Health, Safety and Welfare concerns which
may affect project outcomes

4 Attend meetings with City Staffs, project designers/landscape architect to
coordinate improvements

5 Attend Parks Commission meetings on an as needed basis to confer Cities
standard level of acceptance

6 Make necessary site visits o verify existing conditions and proposed
improvements

7 Make necessary site inspections on an as needed basis for consiruction review.

8 Review all necessary submittals, shop drawings and specifications for
conformance to City standards and project guidelines

9 Prepare construction documents (plans, specifications, and cost estimates) for in
house design projects

10 Review and or updates for iandscapefirrigation to City Design
Standards/Guidelines

11, Perform other duties for landscapefirrigation related work as required

12 Consultant shall perform his/her duty within the City of Tracy designated work
place, which is equip with telephone and computer
13 Provide in house design for CIP’s projecis

The City reserves the right to add or delete any of the services listed above from the proposed
scope of waork at any time during the tenure of this Professional Services Agreement

DURATION OF SERVICES. It is intended that the agreement when signed with the qualified
consultant will be good for a period of one (1) years However, CITY resarves the right to
terminate the agreement any time during the period of the agreement Consuliant may also
terminate the agreement any time with 60-days written notice.
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EXHIBIT “B”

Fee Schedule for Design Team

RBF CONSULTING

Plan checker $88 per hour (for 2010-2011 calendar year)
Vehicle/Gas $0 55/Mile
Overnight deliveries/Mailings $40/Fedex tube (up to 5 lbs)

$5 00/Letter {or utilize City account)

KEY PROJECT TEAM STAFF MEMBERS
Odyssey Design Group, Inc

Project Manager/Plan Checker Janet Baniewich




RESOLUTION

APPROVING AMENDMENT 1 TO THE PROFESSIONAL SERVICES AGREEMENT WITH
ODYSSEY DESIGN GROUP, INC., OF STOCKTON, CALIFORNIA, FOR A NOT TO
EXCEED AMOUNT OF $90,000 TO PROVIDE PROFESSIONAL SUPPORT SERVICES
ASSISTING IN THE REVIEW AND PLAN CHECKING OF LANDSCAPING AND
IRRIGATION FOR NEW DEVELOPMENT AND CAPITAL IMPROVEMENT PROJECTS
AND AUTHORIZING THE MAYOR TO EXECUTE THE AMENDMENT

WHEREAS, The City uses the services of outside consultants to provide plan review and
checking of landscaping and irrigation improvements for new development and Capital
Improvement Projects within the City, and

WHEREAS, Due to the specialized nature of the work, this is the most cost effective way
to provide the required services on an as needed basis, and

WHEREAS, The existing Professional Services Agreement with the consultant was for
two years with an extension for another year, and

WHEREAS, Staff negotiated Amendment 1 to the existing PSA with Odyssey Design
Group to provide the needed services for another year, and

WHEREAS, There is no fiscal impact to the General Fund. The cost of these services
will be paid for from Capital Improvement Projects and new development;

NOW, THEREFORE BE IT RESOLVED, That City Council approves Amendment 1 to
the Professional Services Agreement with Odyssey Design Group, Inc., of Stockton, California,
for a not to exceed amount of $90,000, to provide professional support services assisting in the
review and plan checking of landscaping and irrigation for new development and capital
improvement projects and authorizes the Mayor to execute the Amendment.

R I S I S R

The foregoing Resolution was adopted by the City Council on the 17" day
of August 2010, by the following vote:

AYES: COUNCIL MEMBERS
NOES: COUNCIL MEMBERS
ABSENT: COUNCIL MEMBERS
ABSTAIN: COUNCIL MEMBERS

MAYOR
ATTEST:

CITY CLERK



August 17, 2010

AGENDA ITEM 1.E

REQUEST
APPROVAL OF PERMIT FOR THE CONSUMPTION OF ALCOHOLIC BEVERAGES
ON CITY STREETS FOR THE TRACY CHAMBER OF COMMERCE “2010 DRY BEAN
FESTIVAL” ON SEPTEMBER 11 AND 12, 2010

EXECUTIVE SUMMARY

Tracy Municipal Code states Council may, by resolution, issue a permit allowing the
consumption of alcohol on public streets and the like at an organized event of
community-wide interest. The Parks and Community Services Department is
coordinating a request for an alcohol permit in conjunction with a community event and
is seeking Council approval.

DISCUSSION

Tracy Municipal Code Section 4.12.190(d) states, “The Council, by resolution, may issue
a permit allowing the consumption of alcohol on public streets and the like at an
organized event of community-wide interest. The consumption of intoxicating beverages
shall be restricted to the perimeters of the community event as described in the permit.”
Additionally, Tracy Municipal Code Chapter 4.40 governs Special Event permits
occurring on or within the public right-of-way.

For many years, the City of Tracy has successfully coordinated special community
events that have community-wide interest with various community and non-profit
organizations, including the Chamber of Commerce and the Downtown Tracy Business
Improvement Association (DTBIA). Some of these events have received City approval
for the consumption of alcoholic beverages within the boundary of the events. All of
these functions were conducted within the Downtown Tracy Business District.

At the present time, the Parks and Community Services Department is coordinating a
request for an alcohol permit in conjunction with the community event, the “2009 Dry
Bean Festival” being conducted by the Tracy Chamber of Commerce. In conjunction
with this event, a request for an alcohol permit, to allow alcoholic beverages to be served as a
component of the event, is being presented for approval.

The Tracy Chamber of Commerce is requesting a permit to serve alcoholic beverages at
its annual Dry Bean Festival event on September 11, 2010, from 10:00 a.m. to 7:00
p.m., and on September 12, 2010, from 10:00 a.m. to 6:00 p.m., along Central Avenue
between 6™ and 11™ Streets, along 10™ Street between A Street to East Street, and
along 9" Street between C Street and D Street. Four locations within this event's
footprint will serve alcoholic beverages in the public right-of-way.

STRATEGIC PLAN

This agenda item supports the Communication and Marketing strategic plan and
specifically implements the following goal and objectives:

Goal 2: Provide the community of Tracy with basic and extended services that
offer opportunities for individuals, families and businesses to prosper as
they live, work and play in Tracy
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Objective 2e: Promote the high "quality of life" attributes and recreation opportunities
of the City

FISCAL IMPACT

There is no impact on the General Fund.

RECOMMENDATION

It is recommended that City Council, by resolution, authorize and approve the permit
described above for consumption of alcoholic beverages within the above-described
designated areas for the Tracy Chamber of Commerce “2010 Dry Bean Festival” on
September 11 and 12, 2010.

Prepared by: Mark Honberger, Recreation Services Supervisor
Reviewed by: Rod Buchanan, Director of Parks and Community Services

Approved by: Leon Churchill, Jr., City Manager



RESOLUTION

APPROVING PERMITS FOR THE CONSUMPTION OF ALCOHOLIC BEVERAGES
ON CITY STREETS FOR A SPECIAL EVENT IN THE CITY OF TRACY ON SEPTEMBER 11
AND 12, 2010 (TRACY CHAMBER OF COMMERCE “2009 DRY BEAN FESTIVAL)

WHEREAS, The Tracy Chamber of Commerce has requested a permit to conduct a
special event in the City of Tracy on September 11 and 12, 2010, that requires the authorization
of the City Council for a permit for the consumption of alcoholic beverages in public places; and

WHEREAS, This event will have community-wide interest and will enhance the property
of the downtown Tracy business area; and

WHEREAS, Subiject to City Council approval, the Tracy Municipal Code allows such
activities and permits under Section 4.12.190(d) and Chapter 4.40.

NOW, THEREFORE, BE IT RESOLVED, That the City Council does hereby authorize
the issuance of a permit for the possession and consumption of alcoholic beverages within the
boundary of the above described Special Event, as further described in the staff report
accompanying this resolution, to be conducted in the Downtown Business District of Tracy to:
The Tracy Chamber of Commerce on September 11, 2010, between 10:00 a.m. and 7:00 p.m.,
and on September 12, 2010, between 10:00 a.m. and 6:00 p.m.
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The foregoing Resolution was adopted by the Tracy City Council on the
day of , 2010, by the following vote:

AYES: COUNCIL MEMBERS:

NOES: COUNCIL MEMBERS:

ABSENT: COUNCIL MEMBERS:

ABSTAIN: COUNCIL MEMBERS:

Mayor

ATTEST:

City Clerk



August 17, 2010
AGENDA ITEM 1.F
REQUEST
APPROVING AN AMENDMENT TO THE SAN JOAQUIN COUNCIL OF
GOVERNMENTS (SJCOG) JOINT POWERS AGREEMENT (JPA) IN ORDER TO
REPLACE THE SAN JOAQUIN COUNTY AUDITOR-CONTROLLER AND
TREASURER WITH THE SJCOG CHIEF FINANCIAL OFFICER

EXECUTIVE SUMMARY

Staff requests that Council consider approving an amendment to the SJCOG JPA .
DISCUSSION

On June 24, 2010, the SICOG Board of Directors adopted Resolution No. R-10-41
approving an amendment to the SJICOG Joint Powers Agreement.

This amendment will replace the San Joaquin County Auditor-Controller and Treasurer
with the SICOG Chief Financial Officer. The SJCOG Chief Financial Officer will
undertake all the activities of the Auditor-Controller and Treasurer except those related
to the Transportation Development Act, which, by California statute, must remain with
the San Joaquin County Auditor-Controller and Treasurer.

Prior to the Board'’s action, the proposed amendment was reviewed by the Management
& Finance, Citizen’s Advisory and Executive Committees with all supporting the
proposal. This change in the Joint Powers Agreement also has the concurrence of both
the San Joaquin County Auditor-Controller and the County Treasurer.

The next step to finalizing the JPA amendment process is for the SJICOG member
agencies to approve the amendments. Attached is the proposed Amended and
Restated SICOG JPA reflecting the proposed changes.

STRATEGIC PLAN

This agenda item is a routine operational item and does not relate to the Council’s seven
strategic plans.

FISCAL IMPACT

None.

RECOMMENDATION

That the City Council, by resolution, hereby approves the amendment to the SJICOG
JPA and authorizes the Mayor to sign the Amended and Restated Joint Powers
Agreement Establishing the San Joaquin Council of Governments on behalf of the City
of Tracy.

Prepared by:  Sharon Davis, Executive Assistant to the City Manager
Reviewed by:  Maria Hurtado, Assistant City Manager
Approved by:  Leon Churchill, Jr., City Manager



AMENDED AND RESTATED
JOINT POWERS AGREEMENT
ESTABLISHING THE SAN JOAQUIN COUNCIL
OF GOVERNMENTS

THIS AGREEMENT is entered into as of June 24. 2010, by and between the
incorporated cities of Escalon, Manteca, Lathrop, Lodi, Ripon, Stockton, and Tracy, all
municipal corporations and the County of San Joaquin, a political subdivision of the State
of California. The municipal corporations are sometimes referred to individually as
“City” and collectively as “Cities.,” The County of San Joaquin is sometimes referred to

as “County.” The Cities and County are sometimes referred to individually as a “Party”
and collectively as “Parties.”

WITNESSETH:

1. RECITALS.

1.1. Common Power. Chapter 5 of Division 7 of Title 1 {(commencing
with Section 6500) of the California Government Code authorizes two (2) or more public
agencies to jointly exercise any power common to them.

1.2. Common Authority. The City of Stockton, by virtue of its charter
and the Cities of Escalon, Lathrop, Lodi, Manteca, Ripon, Tracy, and the County of San
Joaquin, by virtue of California Government Code Section 65600 through 65604,
inclusive, possess in common the authority:

1.2.1. To study, discuss, and develop solutions to area-wide
problems of direct concern to the performance of their constitutional and statutory
functions and to establish an area planning organization and expend public funds for
these purposes.

1.2.2. To do all acts necessary to participate in federal programs
and receive federal funds for health, education, welfare, public works, and community
improvement activities, including contracting and cooperating with other agencies.

1.3. Orderly Development. The people residing within the incorporated
and unincorporated areas of San Joaquin County have an interest in the orderly
development of their communities.

1.4. Independent Agencv. The continued growth and extensive
development within the incorporated and unincorporated areas of San Joaquin County
evidenced a need to create a wholly independent regional agency capable of dealing with
area-wide issues and problems.
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1.5. Predecessor. The foregoing need led to the creation and
establishment of the SAN JOAQUIN COUNCIL OF GOVERNMENTS on July 1, 1970.

1.6. Effects. The establishment of SAN JOAQUIN COUNCIL OF
GOVERNMENTS (hereinafter referred to as "SJCOG") has:

1.6.1. Provided a forum to study and develop solutions to area-
wide problems of mutual concern to the various governmental entities in San Joaquin
County.

1.6.2. Provided efficiency and economy in governmental
operations through the cooperation of member governments and the pooling of common
resources.

1.6.3. Provided for the establishment of an agency responsible for
identifying, planning, and developing solutions to regional problems requiring
multijurisdictional cooperation.

1.6.4. Provided for the establishment of an agency capable of
developing regional plans and policies and performing area-wide planning duties.

1.6.5. Facilitated cooperation among and agreement between local
governmental bodies for specific purposes, interrelated developmental actions, and for
the adoption of common policies with respect to issues and problems which are common
to its members.

1.7. Amendment. The Cities of Escalon, Lathrop, Lodi, Manteca, Ripon,
Stockton, and Tracy and the County of San Joaquin, at this time, desire to amend that
certain joint powers agreement of March 1, 1991, as subsequently amended on December
7, 2000, and December 8, 2005, and enter into this Amended and Restated Agreement in
order to establish the duties and powers of the SAN JOAQUIN COUNCIL OF
GOVERNMENTS.

1.8. Transportation Authority. The County designated the SAN
JOAQUIN COUNCIL OF GOVERNMENTS as the San Joaquin County Transportation
Authority. .

NOW, THEREFORE, it is mutually agreed as follows:

2. STATEMENT OF PURPOSE

The member Cities and the County have joined together to establish
SICOG for the following reasons:
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2.1. Area-Wide Opportunities. A number of opportunities and issues
within the area are either area-wide in nature or have area-wide aspects or implications,
including, but not limited to transportation, air quality, land use, economic development,
job creation, and the reduction of unemployment, the protection of agricultural
productivity, and multi-species habitat management issues.

2.2, Need. There is a demonstrated need for the establishment of an
organization of the Cities and the County within the area to provide a forum for study and
development of recommendations to area-wide problems of mutual interest and concern
to the Cities and the County and to facilitate the development of policies and action
recommendations for the solution of problems.

2.3. Independent Review. The Cities and the County wish to create an
area-wide organization which will independently review and make comments to the
member Cities and the County regarding projects which receive federal or state funding.

2.4. Elected Officials. The Cities and the County believe that an area-
wide planning organization, governed solely by elected officials from the Cities and the

County, with a staff independent of any City or the County, is best suited for area-wide
planning and review.

2.5, Area-Wide Problems. The Cities and the County, working together
through this organization, can exercise initiative, leadership, and responsibility for
solving area-wide problems.

2.6. Allocation of Resources. The Cities and the County share common
area-wide problems and issues, and at the same time, have different needs and priorities
and are affected in different ways by these common area-wide problems and issues. The
resources of SICOG should be allocated in a manner so that the needs of any portion of
the area are not ignored, recognizing, however, that resources are limited and that not all
needs can be met, nor all portions of the area assisted equally at any one time.

3. ESTABLISHMENT OF SJICOG

3.1. Continued Public Entitv. Upon the effective date of this Agreement,
the Parties hereto hereby continue the SAN JOAQUIN COUNCIL OF
GOVERNMENTS, as a public entity separate and distinct from the Parties, as the agent
to exercise the common powers provided for in this Agreement and to administer or
otherwise execute this Agreement.

3.2. Functions. SJCOG is the successor entity to the Council Of
Governments established in 1970, insofar as its predecessor entity has been designated,
and insofar as legally authorized, it shall continue to function as:

3.2.1. The Area-wide Planning Organization (APO) as designated
by the U.S. Department of Housing and Urban Development (HUD).

L2
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3.2.2. The Metropolitan Planning Organization (MPO) as
designated by the U.S. Department of Transportation; pursuant to Title 23 of United
States Code, Section 134 (23 USC 134) and Title 49 of the United States Code, Section
5303(b)(2).

3.2.3. The Regional Transportation Planning Agency (RTPA) as
designated by the Secretary of Business and Transportation Agency of the State of
California; pursuant to California Government Code Sections 65080, et seq.’

3.2.4. The Airport Land Use Commission (ALUC) as designated
by the Board of Supervisors of the County of San Joaquin and recognized by the State of
California; pursuant to California Public Utilities Code, Section 21670(b).

3.2.5. The regional planning representative, as designated by the
Parties hereto, for the purpose of acting upon any appropriate proposals which may be
presented to the SJCOG Board of Directors for consideration, or which the SJCOG Board
of Directors may elect to take up, and for transmission of proposed recommendations to
Federal, State, and local agencies, including, but not limited to the member entities of
SJICOG.

3.2.6. The San Joaquin County Transportation Authority as
designated by the Board of Supervisors of San Joaquin County pursuant to Section
180000 of the California Public Utilities Code.

3.2.7. The Census Data Center as designated by the Bureau of the
Census.

3.2.8. The Congestion Management Agency for San Joaquin
County pursuant to California Government Code Sections 65088 and 65089 and Title 23
of the United States Code Section 134.

3.2.9. The Federal Clearinghouse to review federal grant
applications under Section 6506 of Title 23 of the United States Code Annotated.

4. COOPERATION

The Parties to this Agreement pledge full cooperation and agree to assign
representatives to serve as official members of the SJCOG Board or any committee or
subcommittee thereof, which members shall act for and on behalf of their Cities or the
County in any and all matters which shall come before SJCOG, subject to any necessary
and tegal approvals of their acts by the legislative bodies of the Cities and the County.

396044-3



5. MEMBERSHIP

5.1. Board. SJCOG shall be governed by a Board of D1rectors herein
referred to as the SJCOG Board, which shall be comprised of:

5.1.1. One (1) member from each of the City Councils of Escalon,
Lathrop, Lodi, Manteca, Ripomn, and Tracy (with the Mayor an eligible member).

5.1.2. Three (3) members from the Stockton City Council (with
the Mayor an eligible member).

5.1.3. Three (3) members of the Board of Supervisors of the
County of San Joaguin.

5.1.4. Ex-officio non-voting members acting in an advisory
capacity shall be:

5.1.4.1. The District Director from the State Department of
Transportation, District X.

5.1.4.2. A member of the San Joaquin Regional Transit
District Board of Directors.

53.1.4.3. A member of the Stockton Port District Board of
Commissioners.

5.2. Appointment. Members shall be appointed by the governing body of
each Party and shall serve at the pleasure of their appointing body or until their respective
successors are appointed. Termination of a Party’s mayor, councilperson, or supervisor
status shall constitute automatic termination of that person's membership on the SJCOG
Board. The appointing body of a Party may appoint a new member or alternate
immediately upon any vacancy in the Party's representation.

5.3. Altemates. The governing body of each Party shall appoint alternate
members to the SICOG Board. During the absence of a regular member from any
meeting of the SJCOG Board, the alternate shall be entitled to participate in all respects
as a regular member of the SICOG Board. All members and alternates shall be duly
elected representatives of their respective City Councils or Board of Supervisors.

5.4. Quorum. A quorum for conducting all matters of business shall be
seven (7} members. The affirmative vote of a least a majority of the quorum present shall
be required for the approval of any matter.

3.5. Rules. The SJCOG Board shall adopt rules of procedure and shall

establish a time and place for regular SJCOG meetings. At any meeting the SJCOG
Board may consider matters it deems proper for carrying out the purposes of this
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Agreement, subject to the provisions of California Government Code Section 54950 et
seq.

5.6. Executive Committee. An Executive Committee shall be constituted
from among the representatives of the Parties. The Executive Committee shall consist of
five (5) members of the SJCOG Board elected by the SJTCOG Board. One (1) member of
the SJCOG Board shall be elected by the SJCOG Board to serve as the alternate member
of the Executive Committee. During the absence of a regular member from any meeting
of the Executive Committee, the alternate shall be entitled to participate in all respects as
a regular member of the Executive Committee. The Chairperson of SICOG shall be the
Chairperson of the Executive Committee and shall serve on it as the representative of
his/her jurisdiction. The Executive Committee shall have powers as are not inconsistent
with this Agreement and as delegated to it by the SICOG By-laws or the SJCOG Board.

5.7. Bylaws. The Bylaws of the SJCOG shall be those adopted following
the adoption of this Amended and Restated Agreement by the SJCOG Board, and may
thereafter be amended from time to time by the SJCOG Board.

6. POWERS AND F'UNCTIONS

6.1. Specific Functions, SJCOG shall have the common power of the
Parties hereto to establish, administer and operate area-wide programs, and in the
exercise of that power, SICOG is authorized in its own name to:

6.1.1. Employ an executive director as the chief administrative
officer of the agency.

6.1.2. Employ agencies and employees and contract for
professional services.

6.1.3. Make and enter into contracts.
6.1.4. Operate transportation and other services and facilities.

6.1.5. Undertake the planning, design and environmental clearance
of transportation and other projects.

6.1.6. Cooperate with other agencies, counties and other local
public agencies and participate in joint projects as necessary. '

6.1.7. Acquire, hold, and convey real and personal property.

6.1.8. Incur debts, obligations, and liabilities.
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6.1.9. Accept contributions, grants, or loans from any public or
private agency or individual, or the United States or any department, instrumentality, or
agency thereof, for the purpose of financing its activities.

6.1.10. Invest money that is not needed for immediate necessities,
as the Board determines advisable, in the same manner and upon the same conditions as
other local entities in accordance with Section 53601 of the California Government Code.

6.1.11. Have appointed board members and ex-officio board
members serve with or without compensation from the SJCOG.

6.1.12. Sue and be sued, in its own name only, but not in the name
or stead of any member entity.

6.1.13. Make loans to Parties for projects approved by the SICOG
Board on terms, and interest rates, and with security, as may be established by the
SJICOG Board.

6.1.14. To operate, either directly by SJCOG employees, or by
independent contractors, programs approved by the SICOG Board, such as, but not
limited to, ridesharing programs, freeway service patrol programs, and habitat

conservation programs, including the maintenance and operation of habitat conservation
lands.

6.1.15. To provide services, including operational services,
outside San Joaquin County, if fully compensated for the services, or in cooperative
projects involving other public agencies.

6.1.16. To do all other acts reasonable and necessary to carry out
the purpose of this Agreement.

6.2. Limitation. The powers to be exercised by SICOG are subject to the
restrictions upon the manner of exercising the powers as are imposed upon the County of
San Joaquin in the exercise of similar powers.

6.3. Funds. SJCOG shall be held strictly accountable for all funds
received, held and disbursed by it.

7. EXECUTIVE DIRECTOR.

7.1. Powers and Duties. The executive director shall be selected by, and
shall serve at the pleasure of and upon the terms prescribed by the SJCOG Board. The
powers and duties of the executive director are:

7.1.1. To serve as the chief administrative officer of SICOG and
to be responsible to the SJCOG Board for the proper administration of all SJCOG affairs.
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7.1.2. To appoint, supervise, suspend, discipline or remove
SJICOG employees subject to those policies and procedures, from time to time, adopted
by the SICOG Board.

7.1.3. To supervise and direct the preparation of annual budget for
the SJCOG and be responstble for its administration after adoption by the SJCOG Board.

7.1.4. To formulate and present to the SJCOG Board plans for
SJCOG's activities and the means to finance them.

7.1.5. To supervise the planning and implementation of all
SJICOG's activities.

7.1.6. To attend all meetings of the SJCOG Board and act as the
secretary to the SJCOG Board.

7.1.7. To prepare and submit to the SJCOG Board periodic
financial reports and, as soon as practicable after the end of each fiscal year, an annual
report of the activities of SJICOG for the preceding year.

7.1.8. To have custody and charge of all SICOG property other
than money and securities.

7.1.9. To perform other duties as the SJCOG Board may require in
carrying out the policies and directives of the SJCOG Board.

8. FINANCING
8.1. Fiscal Year. The SJCOG fiscal year shall be July I through June 30.

8.2. Annual Budget. On or before April 1st, the SICOG shall adopt a
budget for the ensuing fiscal year to commence on July 1, and shall submit the same for
ratification to the governing body of each Party. Upon ratification of the proposed
budget of the legislative bodies of the Parties, and representing at least 55% of the
population within the County, the budget shall serve as the approved budget for the fiscal
year in carrying out the tasks within the approved work program for the year. Any
amendments to the budget shall be approved by the SICOG Board.

8.3. Support bv Parties. Any Party to this Agreement, in the exercise of
the reasonable discretion of its governing body, may, upon mutual consent of the Parties,
provide support for the SJCOG, its staff, and its professional consultants, including
providing the quarters, janitorial services and maintenance, supplies, printing and
duplication, postage, telephone services, transportation services, and professional and
technical assistance as may be necessary to enable SJCOG to perform its responsibilities.
All assistance shall be provided on an at-cost basis.

396044-3



8.4. Eminent Domain and Taxes. Under no circumstances shall the
SJCOG be empowered to exercise the right of eminent domain nor to levy taxes except as
provided in Section 8.5 below. SJCOG shall apply for available State or Federal support
funds, and shall make new and additional applications from time to time as appropriate. If
deemed necessary, the SICOG Board may also establish and collect filing and processing
fees in connection with matters to be considered by it.

8.5. Measure K. In its role as the San Joaquin County Transportation
Authority, STCOG shall be empowered to levy and expend tax revenues authorized in
San Joaquin County Transportation Authority Ordinance #91-01 and approved as
Measure K on November 6, 1990 by the voters of San Joaquin County. This
empowerment shall exist so long as San Joaquin County Transportation Authority
Ordinance #91-01 is in effect and shall terminate when all San Joaquin County
Transportation Authority Ordinance #91-01 taxes have been levied and expended.

9. TREASURER

9.1. Treasurer. The SICOG Chief Financial Officer shall be the Treasurer
of SICOG.

9.2. Duties. The Treasurer shall:

9.2.1. Receive and receipt all money of SJCOG and place itina
designated financial institution approved by the SJCOG Board of Directors to the credit
of SICOG.

9.2.2. Be responsible upon his/her official bond for the
safekeeping and disbursement of all SJCOG money held by the Treasurer.

9.2.3. Pay, when due, out of money of SICOG, all sums payable
on outstanding bonds and coupons of STJCOG.

9.2.4. Pay any sums due from SICOG, from SICOG's funds or
any portion thereof, upon warrants of the SJCOG Auditor - Controller designated herein.

0.2.5. Verily and report in writing as soon as possible after the
first day of July, October, January, and April of each year to SICOG the amounts of
monies the Treasurer holds for SJCOG, the amount of receipts since the Treasurer’s last
report, and any interest accrued to those funds.

10.  AUDITOR - CONTROLLER

10.1. Auditor - Controller. The SICOG Chief Financial Officer shall be
the Auditor - Controller for the SICOG.
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10.2. Warrants. The Auditor - Controller shall draw warrants to pay
demands against SJCOG when the demands have been approved by the SICOG Board
and/or the SJCOG Executive Director. The Auditor-- Controller shall be responsible on
his/her official bond for the Auditor - Controller’s approval of disbursement of SJCOG
money.

10.3. Records. The Auditor - Controller shall keep and maintain records
and books of account on the basis of generally accepted accounting practices. The books
of account shall include records of assets, liabilities, and contributions made by each
Party to this Agreement.

10.4. Audit. The Auditor - Controller shall make available all financial
records of SJCOG to a certified public accountant or public accountant contracted by
SJCOG to make an annual audit of the accounts and records of SICOG. The minimum
requirements of the audit shall be those prescribed by the State Controller for special
districts under Section 26909 of the Government Code and shall conform to generally
accepted auditing standards. ‘ '

11.  BOND REQUIREMENTS

The executive director and other employees of SJTCOG as may be designated by
the SJCOG Board, shall file with STCOG an official fidelity bond in a penal sum
determined by the Board as security for the safekeeping of SJCOG property entrusted to
the employee. Premiums for the bonds shall be paid by SJCOG.

12. PARTIES'LIABILITY

The debts, liabilities, and obligations of STCOG shall not be debts, liabilities or
obligations of the Parties to this Agreement either singly or collectively.

13. ASSIGNABILITY

With the approval of, and upon the terms agreed upon by, the goveming body of
each Party to this Agreement, all or any of the rights and property subject to this
Agreement may be assigned to further the purpose of this Agreement. Provided, however,
no right or property of SICOG shall be assigned without compliance with all conditions
imposed by any state or federal entity from which STCOG has received financial
assistance. '

14. WITHDRAWAL OF A PARTY

14.1. Withdrawal Procedure. A Party to this Agreement inay, at any time,
withdraw from SJCOG, following 90 days notice to SJCOG and all other Parties of
SICOQG, by resolution of intent to withdraw adopted by the goveming board of the
withdrawing Party.

10
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14.2. Obligations. Upon the effective date of the withdrawal the Party
shall cease to be bound by this Agreement, but shall continue to provide financial support
through the approved percentage of planning funds provided COG, as Transportation
Planning Agency under the provisions of Section 99233.2 of the Transportation
Development Act. SJCOG assets representing any accumulated capital contribution of
the withdrawing Party shall remain subject to SICOG control, depreciation and use

without compensation to the withdrawing Party until termination of this Agreement and
distribution of SJCOG assets.

15. TERMINATION AND DISSOLUTION

15.1. No Specific Term. This Agreement shall continue in force without
specific term.

15.2. Disestablishment. If, at any time, those Cities and County which are
members of SICOG contain less than 55% of the population residing within the area of
San Joaquin County, based upon the latest available population estimates by the
California Department of Finance, and there are less than a majority of local governments
remaining as Parties of SICOG, SICOG shall be deemed disestablished and this

Agreement shall cease to be operative except for the purpose of payment of any existing
obligations.

15.3. Distribution. If this Agreement is terminated, all real and personal
property owned by SICOG shall be distributed to the Federal, State, or local funding
agency or Party to this Agreement that supplied the property or whose funding provided
for the acquisition of the property unless other distribution is provided by law. Should the
origin of any real or personal property be undeterminable, that property shall be disbursed
to the Parties to this Agreement in proportion to the size of the jurisdiction as delineated
in the latest California Department of Finance estimate of population. This Agreement

shall not terminate until all property has been distributed in accordance with this
provision.

16. RETURN O SURPLUS FUNDS

Upon termination of this Agreement, any surplus money on hand shall be returned

to the Federal, State, or local agency or the Party to this Agreement that provided the
funds.

17. ADDITIONAL MEMBERS

In addition to the Cities 1dentified in this Agreement, any city within San Joaquin
County which may hereafter be incorporated and which desires to participate in the
activities of SICOG may do so by executing this Agreement without the prior approval or
ratification of the named Parties to this Agreement and shall thereafter be a Party to this
Agreement and be bound by all terms and conditions of this Agreement as of the date it
executes this Agreement.

11
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18.  SUCCESSORS

This Agreement shall be binding upon and shall inure to the benefit of any
successors to or assigns of the Parties.

19. . SEVERABILITY

Should any part, term, portion, or provision of this Agreement be finally decided
to be in conflict with any law of the United States or the State of California, or otherwise
be unenforceable or ineffectual, the validity of the remaining parts, terms, portions, or
provisions shall be deemed severable and shall not be affected thereby, provided the
remaining portions or provisions can be construed in substance to constitute the
Agreement which the Parties intended to enter into in the first instance.

20. AMENDMENTS

This Agreement may be amended only after Parties who represent both a majonty
of the Parties and at least 55% of the population of San Joaquin County, based upon the
latest population estimates of the California Department of Finance, approve the
amendments.

21. COUNTERPARTS

This Agreement may be executed in any number of counterparts, each of which
when executed will be deemed to be an original and all of which, taken together, will be
deemed to be one and the same instrument.

22.  TITLES AND HEADING.

The Section titles and the heading of this Agreement are for convenience only and
shall not be used in interpreting this Agreement.

23. EFFECTIVE DATE OF AGREEMENT

This Amended and Restated Agreement shall become effective when the majority
of the Cities and County representing more than 55% of the population of the County
based upon the latest population estimates of the California Department of Finance, sign
this Agreement. The population of the County for this purpose is the populatton of the
unincorporated area.
it

1

"
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed
by their respective offices as of:

APPROVED AS TO FORM

By:

Title: MAYOR Walt Murken

ATTEST: CITY OF ESCALON
City Clerk

APPROVED AS TO FORM:

By:

Title: MAYOR Kristy Sayles

ATTEST: CITY OF LATHROP
City Clerk

APPROVED AS TO FORM:

By:

Title: MAYOR Paul Katzakian

ATTEST: ‘ CITY OF LODI
City Clerk

*** Signatures Continued on Next Page ***
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APPROVED AS TO FORM:

By:

Title:

ATTEST:

City Clerk

APPROVED AS TO FORM:

By:

MAYOR Willie W, Weatherford

CITY OF MANTECA

Title:

ATTEST:

City Clerk

APPROVED AS TO FORM:

By:

Title:

ATTEST:

City Clerk

APPROVED AS TO FORM.

By:

Title:

ATTEST:

City Clerk

396044-3
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MAYOR Chuck Winn

CITY OF RIPON

MAYOR Ann Johnston

CITY OF STOCKTON

MAYOR Brent H. Ives .

CITY OF TRACY



APPROVED AS TO FORM:

By:

Title:

ATTEST:

County Clerk

Amended March 1, 1991
Amended December 7, 2000
Amended December 8, 2005
Amended June 24, 2010
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RESOLUTION
SAN JOAQUIN COUNCIL OF GOVERNMENTS

RESOLUTION NO. R-10-41

SAN JOAQUIN COUNCIL OF GOVERNMENTS
RESOLUTION AMENDING THE JOINT POWERS AGREEMENT OF THE
SAN JOAQUIN COUNCIL OF GOVERNMENTS

WHEREAS, pursuant to Sections ¢ and 10 of the San Joaquin Council of Governments
Joint Powers Agreement dated December 8, 2005 (JPA), the County of San Joaquin Auditor-
Controller and Treasurer acts as the Auditor/Controller/Treasurer of the San Joaquin Council of
Governments (SICOG);

WHEREAS, in May SICOG staff presented to the Board the rationale for substituting the
San Joaquin County Auditor/Controller and Treasurer for the SICOG Chief Financial Officer in
those capacities;

WHEREAS, with the exception of Transportation Development Act funds, San Joaquin
County is not required to be the Auditor/Controller/Treasurer for SJCOG;

WHEREAS, pursuant to the Joint Powers Authority law, set forth at Government Code
§8 6500 et seq., SICOG has three options: (1) maintain the relationship with the San Joaquin
County Auditor-Controller and Treasurer; (2) designate a certified public accountant to serve as
Treasurer and San Joaquin County as Auditor-Controller; or (3) designate an employee or officer
of SJICOG to serve as Auditor-Controller and Treasurer and hire and independent auditor to
perform annual audits;

WHEREAS, SJICOG desires to designate the Chief Financial Officer as the Auditor-
Controller and Treasurer of SJCOG and to hire an independent auditor to perform annual audits;

WHEREAS, Sections 9 and 10 of the JPA require amendment to reflect the changes
discussed herein as shown in Attachment A;

WHEREAS, Section 20 of the JPA requires that any amendment to the JPA be approved
by a majority of the parties to the JPA representing at least 55 percent of the population of San
Joaquin County.

NOW, THEREFORE, BE IT RESOLVED as follows:

1. SJCOG hereby designates the Chief Financial Officer as the Auditor-Controlier
and Treasurer of SICOG.

2. SJCOG hereby approves the amendment to Sections 9 and 10 of the JPA as
shown in Attachment A, effective upon approval by the parties to the JPA who represent both a



majority of the parties to the JPA and at least 55 percent of the population of San Joaquin
County, based upon the latest population estimates of the California Department of Finance.

PASSED, APPROVED AND ADQOPTED this 24th day of June, 2010 at a regular
meeting of the San Joaquin Council of Governments by the following vote:

AYES: Councilman DeBrum, City of Manteca; Councilman
Fritchen, City of Stockton; Councilman Haskin,
City of Escalon; Mayor Johnston, City of Stockton;
Vice Mayor Miller, City of Stockton; Mayor Sayles
City of Lathrop; Supervisor Vogel, San Joaquin;County;
Mayor Winn, City of Ripon. :

NOES: None.

ABSENT: Supervisor Bestolarides, San Joaquin County; Councilman
Hansen, City of Lodi; Mayor Ives, City of Tracy;
Supervisor Ornellas, San Jecagquin County.

Sy Ao

ANNJ OHNST
Vice Chair



SUBJECT:

6/2010
Board of Directors

STAFF REPORT

Amendment to San Joaquin Council of
Governments Joint Powers Agreement
Substituting the San Joaquin County Auditor-
Controller and Treasurer with the San Joaquin
Council of Governments' Chief Financial
Officer in Those Capacities

RECOMMENDED ACTION: By Motion, the Board Adopts R-10-41

BACKGROUND:

Adopting Amendment

In May, STJCOG staff presented to the Board the rationale for substituting the San Joaquin County
Auditor-Controller and Treasurer with the San Joaquin Council of Governments' Chief Financial
Officer in those capacities. In summary, all parties agree this chanoe is in the best interests of
both San Joaquin County officers and SJCOG.

SJCOG staff, working with general counsel from Neumiller & Beardslee determined:

. With the exception of Transportation Development Act funds, the County is not
required to be STCOG's Treasurer/Auditor/Controller. SJCOG is responsible for
administering TDA funds, but the Auditor-Controller and Treasurer have
statutory responsibilities for accounting and depositing those funds.

e  Pursuant to Joint Powers Authority law, there are three options available to
SICOG:

1.
2.

.
2.

Maintain the status quo

Designate a certified public accountant to serve as Treasurer and San
Joaquin County as Auditor-Controller

Designate an employee or officer of SJCOG to serve as Auditor-
Controller and Treasurer and hire an independent auditor to perform
annual audits.

Options 1 and 2 do not resolve the issue. Option 1 is the status quo and Option 2 continues the
relationship with the County Auditor-Controller.



Option 3 addresses the issue and is achievable. The SJCOG Deputy Executive Director is also
the Chief Financial Officer and currently performs the internal role of Auditor-Controller.
Additionally, he acts as Treasurer for all non-TDA funds receiving funds and directing
expenditure and investments of funds. An independent auditor is retained annually to perform
audits not only on SJCOG financial statements but TDA compliance.

The analysis by Neumiller & Beardslee is attached.

After presenting this proposal to both the Management and Finance Committee and the
Executive Committee, recetving support from both committees, staff requested the Board direct
staff to brihg forward an amendment to the Joint Powers Agreement facilitating this change.

Attachment A shows the changes to sections 9 and 10 of the Joint Powers Agreement
substituting the SJCOG Chief Financial Officer for the County Treasurer and Auditor-Controller.
This amendment will also provide for the movement of funds from the County Treasury to a
financial institution approved by the Board.

Following adoption by the Board, the amendment must be approved by a majority of the parties
to the JPA representing at least 55% of the population of San Joaquin County.

FISCAL IMPACT

SJCOG currently reimburses the county through the county's cost allocation plan. As noted in
amendment sections 9.3 and 10.5, this reimburse would cease thus saving SJCOG approximately
$5,000 annually. No additional staff will be required. The statutorily required independent audit

is already undertaken annually therefore there will be no additional costs associated with that
requirement.

RECOMMENDATION

That the Board adopt Resolution 10-41 adopting an amendment to the SICOG Joint Powers
Agreement making changes to sections 9 and 10 as identified in Attachment A.

@

Prepared by: Steve Dial, Deputy Executive Director/Chief Financial Officer
MASTAFFRPN 201 N June\Board SJCOG JPA Amendment.docx



RESOLUTION

APPROVAL OF AN AMENDMENT TO THE SAN JOAQUIN COUNCIL OF GOVERNMENTS
(SJCOG) JOINT POWERS AGREEMENT (JPA) IN ORDER TO REPLACE THE
SAN JOAQUIN COUNTY AUDITOR-CONTROLLER AND TREASURER
WITH THE SJCOG CHIEF FINANCIAL OFFICER

WHEREAS, On June 24, 2010, the SJCOG Board of Directors adopted Resolution No.
R-10-41 approving an amendment to the SICOG Joint Powers Agreement, and

WHEREAS, This amendment will replace the San Joaquin County Auditor-Controller
and Treasurer with the SJICOG Chief Financial Officer, and

WHEREAS, The next step to finalizing the JPA amendment process is for the SICOG
member agencies to approve the amendments;

NOW, THEREFORE, BE IT RESOLVED, That the City Council hereby approves an
amendment to the SJCOG JPA and authorizes the Mayor to sign the Amended and Restated
Joint Powers Agreement Establishing the San Joaquin Council of Governments on behalf of the
City of Tracy.

kkkkkhkkhkkkhkkhkhkkkkkkhkhkkkk*kx

The foregoing Resolution was adopted by the Tracy City Council on the
day of , 2010, by the following vote:

AYES: COUNCIL MEMBERS:

NOES: COUNCIL MEMBERS:

ABSENT: COUNCIL MEMBERS:

ABSTAIN: COUNCIL MEMBERS:

Mayor

ATTEST:

City Clerk



August 17, 2010
AGENDA ITEM 1.G

REQUEST

APPROVE DECLARATION OF THE CITY OF TRACY'S OFFICIAL INTENT TO
REIMBURSE ITSELF FOR CERTAIN EXPENDITURES FROM PROCEEDS OF
INDEBTEDNESS

EXECUTIVE SUMMARY

On January 2, 2007, City Council received a Staff Report on Airport Improvement
Implementation Options and directed staff to proceed an option entitled “Begin T-Hangar
Installation Process.” Staff has confirmed the economic feasibility of constructing 42
additional aircraft hangars at Tracy Municipal Airport and is seeking financing for this
project through the issuance of bonds. The California Statewide Communities
Development Authority (CSCDA), a joint powers authority sponsored by the California
State Association of Counties and the League of California Cities is assisting the City to
gain access to low-cost, tax-exempt financing for this project. The CSCDA has advised
staff that the bond financing process can be expedited if the City has made the
requested declaration.

DISCUSSION

In contrast to many organizations seeking bond financing, the City will not be expending
City funds for project expenses prior to the issuance of any bonds. However, because it
is assumed by the financial industry that “Reimbursement Expenditures” will have been
made with the expectation of reimbursement from the proceeds of debt obligations, they
require that the requested declaration be pre-approved by Council Resolution.

The purpose of this resolution is to establish compliance with the requirements of section
1.150-2 of the United States Treasury Regulations. This resolution does not bind the
City to make any expenditure, incur any indebtedness, or proceed with the project.

STRATEGIC PLAN

This agenda item supports the Community Amenities strategic priority and specifically
implements the following goal and objectives:

Goal 3: Preserve and maintain existing community assets
Objective 3a: To fund maintenance and replacement of community amenities,
and
Objective 3b: Support Airport operation

This agenda item supports the Organizational Effectiveness strategic priority and
specifically contributes to the following goal:

Goal 1: Assure fiscal health

FISCAL IMPACT

The General Fund is not fiscally impacted by this action.



Agenda Item 1.G
August 17, 2010
Page 2

RECOMMENDATION

The City Council approve by resolution the declaration of the City’s official intent to
reimburse certain expenditures from proceeds of indebtedness.

Prepared by: Bruce Ludeman, Airport Coordinator
Ed Lovell, Management Analyst II

Approved by: Rod Buchanan, Director of Parks and Community Services
Leon Churchill, Jr., City Manager



RESOLUTION

APPROVING THE DECLARATION OF THE CITY OF TRACY'’S OFFICIAL INTENT TO
REIMBURSE CERTAIN EXPENDITURES FROM PROCEEDS OF INDEBTEDNESS

WHEREAS, the City of Tracy expects to pay certain expenditures (the “Reimbursement
Expenditures”) in connection with projects prior to the issuance of indebtedness for the purpose
of financing costs associated with the projects on a long-term basis; and

WHEREAS, the City of Tracy reasonably expects that debt obligations in an amount not
expected to exceed $2,112,000 will be issued and that certain of the proceeds of such debt
obligations will be used to reimburse the Reimbursement Expenditures; and

WHEREAS, if the City of Tracy does reimburse the Reimbursement Expenditures from
the proceeds of debt obligations, interest on which is taxable under the United States Internal
Revenue Code, then Section 1.150-2 of the United States Treasury Regulations requires the
City of Tracy to declare its reasonable official intent to reimburse prior expenditures for the
projects with proceeds of a subsequent borrowing;

NOW THEREFORE BE IT RESOLVED by the City Council of the City of Tracy as
follows:

1. The City Council finds and determines that the foregoing recitals are true and correct.

2. The City Council states that this resolution is made for purpose of establishing
compliance with the requirements of Section 1.150-2 of the United States Treasury Regulations.
This resolution does not bind the City of Tracy to make any expenditure, incur any
indebtedness, or proceed with the projects.

3. The City Council declares the City of Tracy’s official intent to use proceeds of
indebtedness to reimburse itself for Reimbursement Expenditures.

4. The City Council declares that this resolution shall take effect from and after its
adoption.

*kkkkkhkkkkkk*k*k

The foregoing Resolution was adopted by the Tracy City Council on the 17th
day of August, 2010, by the following vote:
AYES: COUNCIL MEMBERS:
NOES: COUNCIL MEMBERS:
ABSENT: COUNCIL MEMBERS:
ABSTAIN: COUNCIL MEMBERS:

Mayor
ATTEST:

City Clerk



August 17, 2010
AGENDA ITEM 3

REQUEST

ADOPT THE MEMORANDUM OF UNDERSTANDING BETWEEN THE CITY OF
TRACY AND GENERAL TEAMSTERS LOCAL NO. 439, IBT

EXECUTIVE SUMMARY

The Memorandum of Understanding between the City of Tracy and Teamsters
Bargaining Unit expired on June 30, 2010. Staff recommends approval of a new MOU,
effective July 1, 2010 to June 30, 2011.

DISCUSSION

The Memorandum of Understanding between the City of Tracy and Teamsters
Bargaining Unit expired on June 30, 2010. Representatives from the City and the
Bargaining Unit have met and conferred in good faith to negotiate a new Memorandum
of Understanding.

The new MOU accomplishes several objectives. First, it assures that affected
employees represented by Teamsters Local No. 439 reduce City costs by taking twelve
(12) unpaid furlough days, or one per month during 2010-11 fiscal year. Eight (8) of
these days will be scheduled to coincide with all other non-public safety employee
groups, and City offices will be closed. The other four (4) days will occur during the
months of November 2010 through February 2011 and will be scheduled by supervisors
similar to the scheduling of vacation. Employees will request the day off per month they
wish to take as an unpaid furlough day. Supervisors will be required to schedule such
requests in a manner that ensures City offices remain open and service delivery to City
residents is maintained.

The new agreement also provides for a second tier in employee retirement benefits. As
soon as can be implemented through the California Public Employees Retirement
System (CalPERS), new employee hires in the Teamsters unit will receive the reduced
retirement benefit of 2% at 55, average of three consecutive highest years. While the
City is not anticipating any hiring in the near future, over time this reduced benefit level
will decrease benefit costs paid by the City. In addition, the new agreement does not
provide any Cost of Living Adjustments (COLAS) or other increases in salary for affected
employees.

In exchange for these concessions, the City agreed not to lay off additional Teamster
employees for the duration of FY 2010-11. The City already eliminated a total of 23.5
positions represented by Teamsters in July 2010. The City also agreed that no
additional outsourcing would take place during the current fiscal year and agreed to
increase its healthcare contribution by no more than $75 per month per employee.

The Unit has ratified the new agreement and will sign the document once the City
Council adopts the Memorandum of Understanding.
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STRATEGIC PLAN

This agenda item supports the Organizational Effectiveness Strategic Plan and
specifically implements the following goal and objectives:

Goal 1: Assure fiscal health
Objective la: Develop a 5 Year Plan that leads to a Balanced Budget and elimination of

the City structural budget deficit
Objective 1b: Explore Early Retirement Options & 2-Tier Retirement System

FISCAL IMPACT

There are no wage increases for the duration of the MOU. The new MOU is estimated
to save over $432,000 in FY 2010-11.

RECOMMENDATION

That the City Council, by resolution, adopt the Memorandum of Understanding between
the City of Tracy and General Teamsters Local No. 439, IBT.

Prepared by Maria Olvera, Human Resources Director

Approved by Leon Churchill, City Manager

Attachments: MOU between the City of Tracy and General Teamsters Local No. 439, IBT







































































































































































































































RESOLUTION

ADOPT THE MEMORANDUM OF UNDERSTANDING BETWEEN THE CITY OF TRACY AND
GENERAL TEAMSTERS LOCAL NO. 439, IBT

WHEREAS, The Memorandum of Understanding (MOU) between the City of Tracy and
the Teamsters bargaining unit expired on June 30, 2010, and

WHEREAS, Representatives from the City and the Teamsters Bargaining Unit have met
and conferred in good faith to negotiate a new MOU, and

WHEREAS, Agreement has been reached on a new MOU covering the period of July 1,
2010 through June 30, 2011;

NOW, THEREFORE, BE IT RESOLVED, that the City Council adopts the MOU between

the City of Tracy and General Teamsters Local No. 439, IBT, a copy of which is attached to the
staff report of this item.

E R S S SR S SR R

The foregoing Resolution was adopted by the Tracy City Council on this 17"
day of August, 2010 by the following vote:

AYES: COUNCIL MEMBERS
NOES: COUNCIL MEMBERS
ABSENT: COUNCIL MEMBERS

ABSTAIN: COUNCIL MEMBERS

Mayor

ATTEST:

City Clerk
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AGENDA ITEM 4
REQUEST
ACCEPT THE ATTACHED GRAND PARTNERSHIP REPORT AND AFFIRM ITS
FINDINGS THROUGH A RESOLUTION, IN PREPARATION FOR A NEW
MEMORANDUM OF UNDERSTANDING (MOU) AND LEASE AGREEMENT WITH A
NON-PROFIT ARTS ORGANIZATION TO BE NAMED

EXECUTIVE SUMMARY

The City of Tracy and the Arts Leadership Alliance collaborated on a research project to
investigate ways to strengthen the governance of the Grand Theatre. The research
suggests structural changes with the following goals in mind:

1. Making the Grand more self-sustainable with less reliance on City support. The
community has to make a more permanent response to the new financial realities of
funding local government.

2. Initiate a non-profit's involvement in Theatre operations to increase fundraising and
grant opportunities. A non-profit's involvement in the governance of the Grand
Theatre creates another path to donors and outside funding sources.

3. Ensuring availability and access of the Center to the community (i.e. by increased
rentals, etc.) is desirable. A non-profit Board of Directors provides an additional
method for the Grand Theatre to better understand the audiences it serves.

4. Increasing the community’s role in the governance structure. A governing body of
the Grand Theatre can enhance democratic decision-making.

A series of recommendations are made that expands and re-names the ALA,
incorporates more community outreach, and better enables private fundraising efforts for
the Grand Theatre.

DISCUSSION

The Grand is in many respects a highly successful, emerging cultural institution and has
begun serving the many goals set for it. It is universally acknowledged to be a beautiful
and functional facility, providing vital year-round programming to a diverse spectrum of
the community. In the first two years of operation (Fiscal Year 2008 and Fiscal Year
2009), the Grand's total audience rose from approximately 35,000 to 43,000 through
attendance at the theatre (paid and free), gallery visitation, class enrollments, and other
activities. Paid attendance in the theatre rose in the first two years from approximately
14,000 to 16,000. Classes are approaching their goals for cost recovery, a substantial
volunteer and docent program has been created, and the new gallery store presents the
work of regional artists while generating new revenues. It is by any measure a
remarkable, out-of-the-gate accomplishment for a multi-faceted organization.

However, other fiscal challenges arise from ongoing structural issues in the State’s
budget, which are not caused entirely by the recession and are likely to continue after
the economy has resumed a growth pattern. Several facts and figures capture the
essence of these challenges. In the Grand’s first three years, both the budget and staff
have been cut substantially. City spending on the Grand fell from approximately $1.3
million in Fiscal Year 2007-2008 to $0.9 million in Fiscal Year 2009-2010, and to $0.7
million in Fiscal Year 2010-2011 based on the recently approved City budget.
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Also, like the Grand, the ALA faces new challenges. During the first years of operation
of the Grand, problems in the collaborative effort with the City hampered the ALA’s
efforts to assist in the full spectrum of ways envisioned by Board members. Fundraising
activities have fallen off, and Board membership and participation have declined
somewhat. Motivated by a desire to rekindle the organization’s energy and
effectiveness, to maintain donors’ trust, and to prepare for a renewed fundraising effort,
a nucleus of Board leadership has begun rebuilding.

Financial and organizational challenges have compelled all stakeholders to re-think their
relationship with the Grand Theatre. These stakeholders include the Tracy Arts
Commission, resident organizations of the Grand Theatre, along with ALA and various
City of Tracy leaders. The general findings include:

1. There is a shared sense of pride and satisfaction with the Grand as a
community asset and as a facility. Virtually all interviewees expressed the
opinion that by creating the Grand, the City and ALA had generated a
significant and multi-faceted advance for the community.

2. There is a history of disagreement over the Grand among the ALA, City
staff and Council, with varying perspectives on the causes. However,
nearly all interviewees are focused on improving the Grand'’s situation,
and are willing to put aside past disagreements for the sake of future
success. Many also view conflict over the Grand as counter-productive
and inimical to the spirit and positive image of the Grand.

3. The City budget crisis has resulted in substantial staff and programming
cutbacks at the Grand, prompting reevaluation of the operating model.
Moreover, ongoing changes in the City’s fiscal outlook suggest the need
for permanent changes in governance and operations of the Grand.

4. The Grand is an emerging cultural institution and some of its challenges
would exist even if the budget were not under pressure. These issues are
more related to lifecycle than the economy, such as building an audience
and increasing community presence.

5. There is a consensus on the overall vision, or the definition of success,
for the Grand. The vision is a cultural facility that is valued, visible,
utilized and enjoyed by a diverse spectrum of the community, and that
contributes to fulfilling a variety of community needs, from education to
economic revitalization. In addition, because the Grand serves important
artistic and community needs, there is a shared opinion that closing is not
an option. The goal is to craft a sustainable path for the institution in
fulfilling its mission of community service.

6. There is also a consensus on the Grand’s challenges: increasing
community awareness and use, providing sufficient and renewable
financial support, and replacing contention with effective governance.
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7. Specific needs identified for the Grand include: increased fundraising,
better community visibility and relations, better marketing, a membership
program, volunteer management, and cooperative governance and
management.

In sum, the Great Recession and the subsequent fiscal stress on the City has stimulated
creativity and renewed commitment to making the Grand Theatre successful within our
new reality.

RECOMMENDATIONS

There are nineteen recommendations made in the report highlighted by the following:

Overall Recommendations

1. Commit to collaboration: The essential ingredient of improving the
collaborative effort is a shared commitment to work towards fulfilling the mission
of the Grand on the part of Board members (new and continuing), City Council
and staff, resident organizations, and all other stakeholders. (January 1, 2011)

2. Change the name of the Non-Profit: Change the ALA name to signal a new
beginning and approach to the collaborative efforts. Possibilities for the new
name include: the Grand Partnership, Grand Foundation, and Grand Alliance. It
was determined to be very important that the name of the governing body
actually denote its mission and the facility it seeks to benefit. (January 1, 2011)

Create a new Board of Directors by expanding the ALA board, including:

3. Expand and diversify representation on Board of Directors: The joint effort
should improve its capacity by expanding its current membership from 13 to
approximately 20 seats.

4. Be a self-electing Board and offer initial representation to identified
stakeholders.

Partners’ Roles and Joint Planning

5. Share governance and management between the City and the Non-Profit:
Where the City retains operational responsibilities and the Board of Directors
assumes traditional Board responsibilities of governance, general direction, and
volunteer support.

Fundraising

6. Base fundraising on programming plans: Fundraising is best done in relation
to specific program goals, such as presentations, events and education.

7. Set realistic fundraising goals: To be determined as part of the governing
body’s strategic plan.
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Additional Responsibilities

8. Create advisory channels for the community: The Non-Profit should create
regular ways for the community to advise the Grand.

9. Move the Non-Profit's office to the Grand: Relocating the Non-Profit's
administrative office to the Grand will promote greater communication and
efficiency, and make a public demonstration of the commitment to the Non-Profit.

STRATEGIC PLAN

This agenda item supports the Community Amenities Strategic Plan and specifically
implements the following goal and objective:

Goal 2: Align funding and other resources to the development of prioritized community
amenities

Objective 1c: To develop joint-use agreements with community partners

FISCAL IMPACT

The City of Tracy expended $9,000 for its share of the collaboration with ALA. The
attached report required $18,000 in funding that was equally shared by ALA and the City
of Tracy.

RECOMMENDATION

The following recommendations are in order if the City Council concurs with the findings
and conclusions found in The Grand Partnership Report.

1. The City should replace the current MOU with the ALA with one in alignment with
the report’s findings.

2. The City should craft a lease agreement with the ALA that establishes an office
at no cost to the new Non-Profit.

3. The City should review its current operational plan and prepare revisions to

reflect the recommendations in this report.

Prepared & Approved by: Leon Churchill, Jr., City Manager

Attachment: The Grand Partnership Report
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. OVERVIEW

The City of Tracy and the Arts Leadership Alliance (ALA) have a relationship in support of the
community’s cultural interests extending back to the mid-1990s. In 1999, the City adopted its
Cultural Arts Master Plan with the leadership of a community advisory committee that had
called for and then overseen development of the plan during 1997 and 1998. The Cultural Arts
Master Plan focused on the development of a cultural facility in the historic core of downtown
Tracy. Members of the community advisory committee then incorporated the ALA to support
implementation of the plan, and the ALA partnered with the City to develop the current Grand
Theatre Center for the Arts (the Grand), which opened in 2007. While the Grand has in many
respects been successful in meeting the community’s cultural needs, there are a variety of
changed circumstances that warrant a redefinition of the relationship between the City and the
ALA. The purpose of this report is to assist with redefinition of the relationship. More
specifically, it is to improve the ALA/City partnership in support of the Grand—the Grand
Partnership—by identifying the key elements of a relationship that will: 1) best ensure the long
term sustainability of the Grand and 2) the vitality of its cultural service to the community.*

This report acknowledges the history and accomplishments of the City Council, staff and the ALA
in the remarkable achievements of the Grand. It also sets forth a consensus for making the
governance structure of the Grand more effective, and evolving the ALA into a new organization
that embodies broader community representation and fundraising capacity. This new
relationship is termed the Grand Partnership.

Grand Theatre c. 1939 (Both photos copyright © Tracy Press)

* Note that this report focuses on the ALA/City partnership. There are many other issues affecting the sustainability of the Grand,
some of which are acknowledged or addressed here, and many others which are outside the scope of this report.
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II. THE GRAND THEATRE CENTER FOR THE ARTS

HISTORY AND OVERVIEW
The Grand Theatre Center for the Arts is:

...an interdisciplinary arts center owned and operated by the City of Tracy serving
Tracy residents and the surrounding region. The Grand Theatre Center for the Arts
offers fine arts programming through the presentation of Art Exhibitions, Arts
Education Center, facility rentals and a season of presenting programs, providing
professional and diverse experiences to diverse audiences.

The Grand is much more than a cultural facility, clearly, and it is this larger understanding of its
genesis, purpose and current situation that has informed the recommendations of this report.

As noted in the Overview, above, the Grand is the result of a 1999 comprehensive community
cultural plan (Cultural Arts Master Plan) created by a partnership between the Arts Leadership
Alliance, which is a nonprofit organization of community leaders, and the City of Tracy. The
cultural plan documented both compelling need and support for this project as a powerful
strategic tool for accomplishing a range of related community development goals. City Council,
senior staff, the people who would form the ALA, and many other community members came
together in a remarkable series of decisions to implement the plan. Once identified as a
community priority, the Grand became a community-wide effort to renovate several historic
buildings in downtown Tracy into a cultural arts center.

The Grand Theatre Center for the Arts is located in the oldest district of downtown Tracy, next
to the “Bowtie” railroad station, the Southern Pacific Station Depot, which was the end of the
Transcontinental Railroad and is now the site of the newly-completed Tracy Transit Center. The
core historic district encompasses a number of other interesting historic buildings within several
blocks of the theatre, some of which have also been renovated. The Grand Theatre Center for
the Arts was created from five adjacent structures occupying a parcel on the corner of Central
Avenue and Seventh Street, one block from the Bowtie. These original buildings formed a
coherent complex with an appealing historic character and an excellent location to animate and
support the revitalization of the historic core district.

«  Grand Theatre: Opened August 11", 1923 as a vaudeville theatre, the Grand
was eventually transformed into a movie house as part of the Principal
Theatre chain based in Los Angeles. Its theatre organ was shipped from Los
Angeles and its opera seats from Chicago. Built before the era of amplified
sound, the theatre had both an elegant, classical interior and a highly
desirable, intimate character. The silent film, "Heroes of the Street," starring
Wesley Barry, Joe Butterworth and Marie Provest, was the first motion
picture shown at the Grand Theatre. Its Art Deco tower and marquee, which
was designed by prominent San Francisco architect Alexander Aimwell
Canton and added in 1941, become a visual symbol for Tracy. The theatre
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building closed in 1977 and was used primarily as a storage facility for the
next 30 years.

« American Hotel: A 1909 two-story hotel building that predated the theatre
was cosmetically connected with the theatre building and housed
residential and commercial tenants.

«  Shamrock Hotel: A 1907 two-story hotel building that originally served
railroad employees and laborers.

« Historic Firehouse: Tracy’s original firehouse, built in 1900 on Seventh
Street, included the stable for the horses that drew the fire wagon. It is
adjacent to the theatre.

« Historic Town Hall & Jail: Tracy’s original town hall and jail, built in 1900, remains
immediately adjacent to the original firehouse, on Seventh Street.

In 2002, the City of Tracy purchased the Grand Theatre and the adjoining properties and hired
the architectural firm of ELS Architecture and Urban Design of Berkeley, California to develop a
renovation design for the new arts center. McFadden Construction Inc. of Stockton was
awarded a $12.2 million contract to build the center and broke ground in June of 2005. The
opening of the completed Grand Theatre Center for the Arts took place in September 2007.

In its renovated form, the Grand Theatre Center for the Arts is a 37,000 square foot visual and
performing arts center that includes:

= 560-seat proscenium Eleni Tsakapoulos-Kounalakis (ETK) Theatre
= 110-seat Studio Theatre

= Dance Studio

= Music Studios (4)

= Ceramics Studio

= Children's Studio

= Café and Catering Service Kitchen

The Grand Theatre Center for the Arts provides a comprehensive set of programs to meet the
community needs identified in the Cultural Arts Master Plan. Focusing primarily on serving the
community of Tracy, in addition to those of the surrounding region, these programs encompass
a year-round schedule of performances and films in the theatres, gallery exhibitions, and a
broad range of arts education classes and workshops in the studios. The Grand’s programs
include fine as well as popular arts, professional as well as community groups, and local/regional
as well as national artists. Programs are multi-disciplinary, spanning musical concerts, theatre
and dance performances, festivals, films, lectures, exhibitions and classes in very diverse art
forms. With this array of offerings, the Grand serves families, adults and children.

More broadly, the Grand helps meet a range of inter-related community priorities. It supports
the City’s goals for revitalization of the downtown area, serves as an economic driver, celebrates
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the Western and railroad heritage and history of the community, promotes a positive
community image, fosters arts education for children and adults, provides positive alternatives
for young people, connects diverse segments of the community, promotes and develops local
arts and cultural resources, and provides employment opportunities.

Grand Theatre c. 1939 (Copyright © Tracy Press) Grand Theatre Center for the Arts 2007

CURRENT SITUATION

After three years of operation, the Grand is in many respects a highly successful, emerging
cultural institution and has begun serving the many goals set for it. It is universally
acknowledged to be a beautiful and functional facility, providing vital year-round programming
to a spectrum of the community. In the first two years of operation (FYO8 and FY09), the Grand'’s
total audience rose from approximately 35,000 to 43,000 through attendance at the theatre
(paid and free), gallery visitation, class enrollments, and other activities. Paid attendance in the
theatre rose in the first two years from approximately 14,000 to 16,000. Staff reports a diverse
audience, one that reflects many population groups in the region. The Grand also chooses
ethnically-specific programming to reflect and reach specific cultures, such as the Soweto
Gospel Choir and Peking Acrobats. Goals include increasing Hispanic involvement (including non-
English speakers), serving lower-income residents who cannot afford higher ticket prices, and
greater participation by commuters. Arts education classes are approaching their goals for cost
recovery, a substantial volunteer and docent program has been created, and the new gallery
store presents the work of regional artists while generating new revenues. It is by any measure a
remarkable, out-of-the-gate accomplishment for a multi-faceted organization.

The Grand has also faced a variety of challenges since its opening in 2007. Many are related to
the Great Recession, which has adversely affected Tracy’s residents and City government alike.
However, other fiscal challenges arise from ongoing structural issues in the State’s budget,
which are not caused entirely by the recession and are likely to continue after the economy has
resumed a growth pattern. Several facts and figures capture the essence of these challenges. In
the Grand’s first three years, both the budget and staff have been cut substantially. City
spending on the Grand fell from approximately $1.3 million in FYO8 to $0.9 million in FY10.? They
are projected to be lower again in FY11. These budget cuts resulted in staff reductions from
seven to two full-time, and from six to one part-time, employees (although note that part-time
staff may be increased in FY11). This is far below the original projected need of at least eight

* Note that these figures are different from, and lower than, the City’s annual appropriation for the Grand, which is the number that
appears in the City’s operating budget and is the most familiar to Council members and staff. The City’s net cost for operating the
Grand is calculated here as the annual appropriation minus revenues (ticket sales, class fees, ALA contribution, etc.).
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full-time positions plus additional part-timers. These cuts also meant reductions in almost all
categories of programming, lower total attendance (estimated at 38,000 for FY10), an increase
in staff workload, and negotiation of a rapid series of changes to the already-complex task of
operating a multi-disciplinary cultural facility. Finally, the cuts also led to a diminished
presenting program (in which the City selects professional artists for performances on the ETK
Theatre main stage), which is important because it reduced the Grand’s ability to fulfill its
artistic purpose.
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I1l. THE ARTS LEADERSHIP ALLIANCE

HISTORY AND OVERVIEW

The Arts Leadership Alliance (ALA) is a community-based nonprofit organization founded for the
purpose of developing the Grand Theatre Center for the Arts and its associated programming.

As described above, the ALA arose from a community committee that formed in the mid-1990s
to promote the cultural development of the community, in partnership with the City. After
leading development of the Cultural Arts Master Plan, by serving as its Steering Committee, the
committee members decided to conduct a capital campaign to raise funds towards the cost of
the Grand’s renovation, and then to provide annual support for programming. An additional
future goal was to create a permanent endowment supporting the Grand. The ALA always
envisioned itself as governing the Grand in partnership with the City, in a relationship outlined in
the cultural plan. The ALA was to be the community's ongoing voice in maintaining the
responsiveness and excellence of the Center's programs, in addition to being its fundraising arm.
Broadly stated, ALA's activities were to include developing and implementing programs that
foster the broadest possible public use of the Center for the Arts.

A five-year Memorandum of Understanding was created in 2002, setting the terms of this
relationship. The purpose of the MOU was “...to support ALA’s private fund raising efforts by
providing a document indicating clearly that the City of Tracy is working jointly and
cooperatively with the ALA on the Center for the Arts and its programming.” The document
elaborated that the purpose was “....to maintain a high level of cultural arts programming for
the residents of Tracy and the surrounding communities, and to ensure the support and
participation of both parties in private sector fund-raising efforts....” The MOU included a
definition of financial roles and responsibilities. In sum, ALA committed to raising a minimum of
S1 million in renovation costs and $30,000 in annual program support. The City agreed to
purchase, remodel, operate and maintain the Grand. The MOU was automatically renewed for a
five-year period by City Council in 2007 and will expire on May 27, 2012.

The ALA’s financial goals were modest in relation to the total cost of renovation and annual
operations, which were approximately $19 million and $1.3 million, respectively. Fundraising
goals were set through at least two feasibility assessments that were complicated by virtue of
the fact that ALA was a newly-formed nonprofit organization, with no fundraising history.
Moreover, research showed that while donors were interested in the project and the economy
was strong, there was a limited ability to give at the levels of larger and more affluent
communities. This modest fundraising potential helped inform the ALA’s choice to “right-size”
its role in governance and management of the Grand, and to pursue a partnership relationship
with the City. ALA’s fundraising capacity derived from the community credibility and
relationships of its board members, their experience in other fundraising efforts, and the
assistance of seasoned, professional campaign counsel. The board of directors was expanded to
20 members for and during the effort. The ALA completed its campaign and met its financial
goals in time for the September, 2007 opening of the Grand, and celebrated at a “Grand
opening” gala event.
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CURRENT SITUATION

Like the Grand itself, the ALA accomplished a great deal in its first few years. The ALA helped
define a shared, public goal for cultural development and then led the creation of a support
base in a community with a history of relatively modest interest in and financial support for arts
and culture. It completed a first-time capital campaign and established a network of community
relationships that have assisted the Grand’s initial operations, and that have the potential for
much greater service.

Also like the Grand, the ALA faces new challenges. During the first years of operation of the
Grand, problems in the partnership with the City hampered the ALA’s efforts to assist in the full
spectrum of ways envisioned by board members. Fundraising activities have fallen off, and
board membership and participation have declined somewhat. Motivated by a desire to rekindle
the organization’s energy and effectiveness, to maintain donors’ trust, and to prepare for a
renewed fundraising effort, a nucleus of board leadership has begun rebuilding. Board members
have held positive meetings with City staff, including Grand staffers, to explore a new way of
working together. With an invitation from staff, the ALA has moved its office into the Grand and
is starting the process of planning joint initiatives, a relationship which will need to be
formalized through adoption by City Council and the ALA of a new MOU.

The ALA remains in a positive financial position and has continued to fulfill its annual financial
commitment to the Grand, under the terms of the MOU.

Original Grand Theatre lobby (Copyright © Tracy Press)

Renovated Eleni Tsakopoulos-Kounalakis Theatre
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V. BEST PRACTICES

It is natural to look to best practices from other successful cultural facilities in redefining the
Grand partnership. While it is beyond the scope of this report to undertake new research on this
topic, comparisons were done in 1999 as part of the Cultural Arts Master Plan, and there are at
least two relevant studies of city-owned theatres done in the past ten years that provide some
useful guidance. The most salient comparison study was commissioned by the City of Thousand
Oaks, California, in 2008 as part of a larger report.’> The comparison (attached to this report)
included ten city-owned theaters (and one privately-owned theater as a counter-example), all
but one in California. Key conclusions of this comparison for the Grand Partnership are:

= The Grand Partnership is unusual: Shared governance and management of a
city-owned cultural facility, in partnership with a community nonprofit, is
unusual. There are instead two typical relationships: city control or
nonprofit control. One example of shared governance is the City of
Thousand Oaks, where primary management responsibility remains with the
City, and a private nonprofit provides fundraising support and exercises
some programming authority.

= Partnerships are challenging but offer advantages: A partnership providing
shared governance provides a “middle way” in communities, like Tracy,
where the City seeks to limit its financial commitment and where a private
partner capable of assuming full responsibility is unavailable. Using a
partnership approach, the community participates in the cost of operating
and programming the facility, through the nonprofit partner, and the City
retains majority control. With this type of partnership, Thousand Oaks is the
only city-owned facility in the comparison studies that has created a
permanent endowment in support of the theatre. Their partnership has also
experienced relationship challenges but has served as an effective means of
community involvement and support.

= General Fund subsidy is normal: Virtually all city-owned theatres receive a
substantial annual operating General Fund subsidy from their cities.* Even
cities that prioritize revenue-generation over cultural service to the
community must subsidize their cultural facilities. As one theatre manager
said, “After 40 years in this business | can say that the arts are just not
money makers, unless you have a facility that is large enough—3,000 plus.
With a mid-sized facility, like ours and Thousand Oaks, it's tough.”

® Cultural Arts Review, 2008, a study to address arts issues facing the City of Thousand Oaks and to recommend improvements that
would enhance the community’s overall cultural arts programs and services. There were two main issues: 1) an overly complicated
governance structure for arts and culture in the community, and 2) enhancements for the city’s two theatres (Thousand Oaks Civic
Arts Plaza).

* An exception to this rule is the City of Thousand Oaks, which eliminated its General Fund subsidy for a period of one year.
Thousand Oaks undertook its comparison study in part because of problems created by the elimination of its subsidy and has since
restored an annual General Fund contribution.
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= Subsidy enables community impact: Theatres that do more than focus on
generating revenues, and that present their own programming, report
having city council support for a larger purpose of community impact. This
mirrors Tracy, where City Council articulated a range of goals for community
benefit through its investment in the Grand.

= Presenting is a key part of community impact: Theatres that present more of
their own events (as opposed to rentals) and develop consistent, curated
seasons of events have desirable programming and higher artistic quality.
Presenting requires a subsidy, whether public or private. For city-owned
theatres, presenting and the requisite subsidy are a matter of deliberate
policy to provide arts programming otherwise unavailable to the
community. This does not negate the essential role and value of less costly,
community-based artistic events, and inexpensive professional events, such
as films. Rather, it illustrates the role of providing a balanced spectrum of
arts and cultural offerings to the community, including more costly
professional performing and visual arts, which do require a subsidy.

The Grand has clearly exemplified these best practices to a large extent. Before the recession
forced difficult budget decisions, and even during, the City has provided a generous level of
subsidy to assure a comprehensive and balanced array of cultural programs. This reflects
Council’s understanding that the Grand cannot both “pay for itself” and fulfill its purpose.
Nonetheless, maintaining the Grand’s capacity to serve the community will require reevaluation
of these practices. Governance is not static and new circumstances demand a new approach to
maximize the benefit of a city-community partnership, limit the financial cost to the City, and
accomplish the mission of the entire Grand enterprise.

Dance Studio Grand Galleries
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V. FINDINGS

Interviews and research conducted for this report revealed a number of findings about the
Grand and the partnership. Many findings are points of consensus among interviewees.

1. Thereis a shared sense of pride and satisfaction with the Grand as a
community asset and as a facility. Virtually all interviewees expressed the
opinion that by creating the Grand, the City and ALA had generated a
significant and multi-faceted advance for the community.

2. There is a history of disagreement over the Grand among the ALA, City staff
and Council, with varying perspectives on the causes. However, nearly all
interviewees are focused on improving the Grand’s situation, and are willing
to put aside past disagreements for the sake of future success. Many also
view conflict over the Grand as counter-productive and inimical to the spirit
and positive image of the Grand.

3. The City budget crisis has resulted in substantial staff and programming
cutbacks at the Grand, prompting reevaluation of its operating model.
Moreover, ongoing changes in City’s fiscal outlook suggest the need for
permanent changes in governance and operations of the Grand.

4. The Grand is an emerging cultural institution and some of its challenges
would exist even if the budget were not under pressure. These issues are
more related to lifecycle than the economy, such as building an audience
and increasing community presence.

5. There is a consensus on the overall vision, or the definition of success, for
the Grand. The vision is a cultural facility that is valued, visible, utilized and
enjoyed by a diverse spectrum of the community, and that contributes to
fulfilling a variety of community needs, from education to economic
revitalization. In addition, because the Grand serves important artistic and
community needs, there is a shared opinion that closing is not an option.
The goal is to craft a sustainable path for the institution in fulfilling its
mission of community service.

6. There is also a consensus on the Grand’s challenges: increasing community
awareness and use, providing sufficient and renewable financial support,
and replacing contention with effective governance.

7. Specific needs identified for the Grand include: increased fundraising, better
community visibility and relations, better marketing, a membership
program, volunteer management, and cooperative governance and
management.

11
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VI. RECOMMENDATIONS

The following recommendations are designed to improve the City/ALA partnership by
transforming it into a more effective “Grand Partnership.” They also serve the purpose of
addressing challenges facing the Grand in its efforts to mature as a cultural institution and
achieve a sustainable financial and operational model.

There are four primary goals for the new Grand Partnership:

Making the Grand more self-sustainable with less reliance on City support: the
community has to make a more permanent response to the new financial realities of
local government.

Increasing fundraising and grant opportunities: enhancing the involvement of a
community-based nonprofit organization in the governance of the Grand creates
another path to donors and outside funding sources.

Increasing community access to the Grand: a nonprofit board of directors provides an
additional method for the Grand to better understand, reflect and serve the community.

Increasing the community’s role in the governance structure: a governing body for the
Grand can enhance democratic decision-making.

Each recommendation includes a date for implementation.

Overall Recommendations

Commit to collaboration: the essential ingredient of improving the partnership is a
shared commitment to work collaboratively towards fulfilling the mission of the Grand
on the part of board members (new and continuing), City Council and staff, resident
organizations, and all other stakeholders. (January 1, 2011)

Change the name of the governance body: Change the ALA name to signal a new
beginning and approach to the partnership. Possibilities for the new name include: the
Grand Partnership, Grand Foundation, and Grand Alliance. It was determined to be very
important that the name of the governing body actually denote its mission and the
facility it seeks to benefit. (January 1, 2011)

Partnership Board of Directors

3.

Expand and diversify representation on board of directors: The Grand Partnership
should improve its capacity by expanding its current membership and from 13 to
approximately 20 seats. It should also undertake a process to diversify representation to
reflect the stakeholders of the Grand and Tracy’s population, including such categories
as new and long-time residents, business leaders, educators, arts community, resident
organizations, diverse generations, and ethnic/racial groups. (January 1, 2011)

12
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4. Create specific but flexible Board member responsibilities and conduct annual self-
assessment: Board member responsibilities should include commitments to collaborate
in the spirit of the partnership, give and/or raise funds, participate actively in the work
of the board (such as serving on a committee or as an officer), represent community
interests, and build the capacity of the Partnership and the Grand. Within these overall
responsibilities, each board member should negotiate individual roles and
responsibilities with the President. To assure broad access to board membership, the
fundraising responsibility should be flexible; one option is for the board to set aggregate
goals for board giving and allow the President to negotiate individual giving
commitments. The board should conduct an annual collective and individual self-
assessment process to help improve board performance and assure mutual
accountability. (March 2011).

5. Be a self-electing Board and offer initial representation to identified stakeholders: The
board should continue to elect its own members. To help ensure effective and
representative leadership, the initial Partnership board should offer one board seat each
to resident organizations and the Tracy Arts Commission on a voluntary, personal basis
for a transitional term of one year. To provide an orderly rotation of all board members
in the future, initial terms of office should be staggered: one third having one-year
terms, one third having two-year terms, and one third having three-year terms. Initial
terms should be assigned by the President, and then all successive terms should be
three-years, renewable. All board members must agree to board member
responsibilities, as described in Recommendation 4. (July 2011)

Partners’ Roles and Joint Planning

6. Share governance and management between the City and the Grand Partnership: the
ALA does not have the capacity, nor does it seek, to assume overall management of the
Grand. A unique and defining feature of the Grand will continue to be shared
governance and management between the City and the Partnership. This best
accommodates the interests and capabilities of each, given Tracy’s community
characteristics and the requirements of a cultural institution. (January 2011)

7. Define specific roles for the Grand Partnership: The Partnership should be responsible
for programming policy (see Recommendation 10, below), fundraising, membership,
community relations and volunteer management. These tasks are all identified as
specific needs of the Grand and promote institutional responsiveness to changing
community needs. These roles should be defined in a new MOU between the governing
body and the City of Tracy. This document would describe the delegation of City of
Tracy authority in some areas to the new governing body. (January 2011)

8. Continue specific City roles: The City should remain responsible for the Grand’s
operations, personnel, budgeting/financing, facility maintenance, and other tasks not
handled by the Grand Partnership.

9. Identify shared goals and prepare joint plans with a three year horizon: The Grand

Partnership and staff should work together to identify shared goals for a three-year
period, and coordinate plans for programming, fundraising, membership, etc.

13
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Programming and fundraising can best be facilitated with a timeframe longer than one
year, although these plans will need to be adjusted annually to reflect the City’s annual
budget process and the community’s fundraising climate. (July 2011)

10. Place oversight of programming policy with the Grand Partnership: In collaboration
with staff, the Partnership should guide development of programming policy for the
Grand’s three programming areas, presenting, exhibitions and arts education.
Programming policy includes overall issues such as defining the role, amount and focus
of program areas, and not specific programming choices, such as the selection of
particular artists or classes. Programming policy should always remain within the
mission of the Grand, and in relation to current opportunities and constraints. The
intent is in part to remove oversight of specific programming decisions from the
politicized arena of Council deliberation. The intent is also to enable effective
fundraising (see fundraising recommendations, below) and responsive community
relations through the Partnership. It is important that staff have the authority to
implement program policy and to make specific programming decisions in a timely
manner. Because programming decisions necessarily overlap with other management
areas, such as marketing, operations, rentals, box office, and the like, the Partnership
must approach programming policy decisions with attention to staff’s autonomy in
those areas. The City Manager will manage the Partnership relationship to assure an
ongoing commitment to effective communication and practical collaboration. (July
2011)

Partnership Fundraising

11. Base Grand Partnership fundraising on programming plans: Fundraising is best done in
relation to specific program goals, such as presentations, events and education.

12. Set realistic fundraising goals: As part of the three-year planning process, the Grand
Partnership should set fundraising targets that are realistic based on its own funding
relationships, the performance of other local campaigns, and special funding
opportunities that arise. The Partnership can reassess them annually according to the
fundraising climate and other factors.

13. Lay the groundwork for creating an endowment for the Grand: The Grand Partnership
can conduct its fundraising so as to lay the groundwork for another capital campaign for
endowment. An initial step would be to review and re-establish relationships with
donors to the initial building campaign.

Additional Partnership Responsibilities

14. Create advisory channels for the community: As part of its responsibility for community
relations, the Grand Partnership should create regular ways for the community to advise
the Grand. These should include a range of methods, such as soliciting informal
audience comments, conducting focus groups for specific issues, and holding periodic
open community meetings. If there is sufficient interest, a community advisory
committee can be established to meet at least annually. Staff can assist with community

14
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The Grand Partnership Report

relations by continuing its data collection and soliciting other evaluative feedback.
(September 2011)

Conduct a membership campaign: Develop a membership program for the Grand to
foster ongoing relationships with the community, engender community “ownership,”
cultivate donors and volunteers, create a feedback channel, and provide a positive
public image for the Grand. The membership should start modestly, including low
dollar-level memberships, with the goal to encompass families, local businesses, and
higher-level members. (April 2011)

Assume management of the volunteer program: Staff has requested that the Grand
Partnership take over management of the volunteer program, including docent tours.
This is best accomplished by establishing a volunteer auxiliary under the umbrella of the
Partnership. This transition should happen before the 2011/12 season. (July 2011)

Identify and address staff needs in support of Partnership activities: Grand Partnership
responsibilities will require staff and other resources. Partnership funds spent on its
own staff and administration are monies not used to directly support the Grand'’s
programming. Therefore, the City and the Partnership should address staffing needs in a
practical manner over the initial years. (February 2011)

Provide an annual report: The Grand Partnership should prepare and publish on its
website an annual report that promotes transparency in its role, goals, finances and
activities. This report can be prepared in tandem with the Grand’s annual report for
greater community visibility. (July 2012)

Move the Partnership’s office to the Grand: relocating the administrative office to the
Grand will promote greater communication and efficiency, and make a public
demonstration of the commitment to the partnership. This transition should be
reflected in a new lease agreement as part of or separate from a new MOU. (August
2010)

Waiting for the Light, A Photographic Retrospective by Dave Olmstead, the final exhibition in the
Grand Galleries’ 2009/10 Exhibition Season.
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VII. NEXT STEPS

There are several steps that will prepare a basis for implementation of the recommendations in
this report:

= The City should replace the current Memorandum of Understanding (MOU)
with a new agreement in line with this report’s recommendations. This will
require legal counsel to translate recommendations into provisions in the
agreement. A key aspect of the new MOU should be to provide a complete
description of partnership, one that emphasizes the importance of a mutual
commitment to cooperation, specifies the new roles and responsibilities,
and generally presents a definition of the partnership that expands beyond
its financial aspects.

= Develop a lease agreement for rent-free use by the Partnership of office
space in the Grand. As part of the MOU, the City should provide the
Partnership with a no-cost lease for office space, and use of meeting spaces
at the Grand and in other City facilities, to facilitate the fulfillment of its
responsibilities.

= As part of its role in the Partnership, the ALA should change its name and
review its bylaws to identify needed revisions in accordance with the
recommendations in this report.

= The City should review its current operational plan for the Grand and
prepare revisions to reflect current policy, programming, operational
management and the terms of the Grand Partnership.

Arts education catalogue (Spring/Summer 2010)
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VIIl. PROCESS DESCRIPTION

PROCESS

The Grand Partnership Report

To develop the findings and recommendations in this report, the City and the ALA jointly
engaged a consultant to conduct a review process and facilitate consensus-building among key
stakeholders for the Grand. David Plettner-Saunders of The Cultural+Planning Group in San
Diego was selected for this project in April 2010. Plettner-Saunders has had a long relationship
with the City of Tracy, the ALA and the Grand. He led the team that developed the Cultural Arts
Master Plan in 2008 and 2009, and returned to Tracy for several consulting projects during
development of the Grand. Between April and August 2010, he:

= Reviewed documentation on the Grand, the ALA and the Partnership.

= Interviewed key stakeholders (see list below), including City Council members, City
Manager, ALA board members, Grand staff, resident companies, and Arts

Commissioners.

= Reviewed studies and models that might inform the redefinition of the Grand

Partnership.

= Facilitated planning sessions with the ALA board and City Manager.

INTERVIEWEES

City Council Members
Steve Abercrombie
Mike Maciel

Evelyn Tolbert

City Manager
R. Leon Churchill, Jr.

Arts Leadership Alliance

Mike Souza, President

Ellen Gripp, Secretary

Ann Langley, Immediate Past President
Kelly Kagehiro

Barbara Matthews

Sam Matthews

Gretchen Talley

Leona Willis

Tracy Arts Commission
Barbara Howard, Chair
Mercedes Silveira, Vice Chair

Resident Organizations at the Grand
Melyssa Barrett, President, Tracy Performing
Arts Foundation

Deborah Skinner, Artistic Director, Children’s
Dance Theatre

Grand Staff

William F. Wilson, I, Gallery Supervisor
Jeffrey Haskett, Technical Theatre Supervisor
Laura Johnston, Recreation Coordinator
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CULTURAL ARTS REVIEW

COMPARISON STUDY OF CITY-OWNED THEATRES

Purpose and Process

The purpose of the theatres comparison study is to assist the City of Thousand Oaks in re-
evaluating its approach to support for the TOCAP, with its two theatres (1,800 and 394 seats).
TOCAP was compared with a cohort of eight municipally-owned theatres plus one non-city-
owned performing Arts Center. To provide the most useful comparison, the cohort included

theatres with a broad range of structures and approaches.
Theatres were selected for this study according to the following criteria:

= Municipally-owned theatres

Theatres operated by city or private non-profits

= California cities with similar demographics

Other cities/theatres with interesting characteristics
The following theatres were included in the comparison:

1. California Center for the Arts, Escondido
2. Cerritos Center for the Performing Arts
3. La Mirada Theatre for the Performing Arts

4. Orange County Performing Artscenter, Costa Mesa (included as a -eounter-example”,
OCPAC is privately-owned)

5. Oxnard Performing Arts and Conference Center
6. Redondo Beach Performing Arts Center

7. Scottsdale Center for the Arts, Scottsdale, Arizona
8. Lesher Center for the Arts, Walnut Creek

9. Yerba Buena Center for the Arts, San Francisco
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Conclusions
Subsidy Is Normal

The most noteworthy conclusion of this comparison study is that all municipally-owned theatres
receive a substantial annual operating General Fund subsidy from their cities. The counter-
example, Orange County Performing Artscenter, is a private non-profit organization that relies
on the largest subsidy of all in the form of fundraising done jointly by its staff and Board of
Directors. Subsidy is apparently a near-prerequisite. But, it is not impossible to do without.
TOCAP eliminated its General Fund subsidy in FY 2006-2007. The larger issue is the overall

purpose of the facility and the support mechanisms needed to fulfill that purpose.

Subsidy Enables Community Impact

Greater subsidy is associated with community impact. Theatres that do more than focus on
rentals and cost recovery, and present their own
programming, report having city council support for a “The Council has apo/@ 0f

larger purpose of community impact. This purpose the theatres war/éefz'ﬂg the
varies and is more or less fully articulated by the city.”
different cities. Nonetheless, each city council has a Manager of Comparison Theatre

formal or informal policy of public subsidy for their

theatre."

Presenting Means Artistic Quality

Presenting—programming in which performances are provided by the theatre, not by a renter,
and for which the theatre assumes the financial risk—is associated with the type of artistic
quality that Thousand Oaks says it wants. Theatres that present more of their own events and
develop consistent, curated seasons of related events have programming which interviewees in
the study would like to have at TOCAP. Thousand Oaks interviewees expressed different
definitions of quality but some theatres in the cohort present artists that most would agree are
desirable. For example, Orange County Performing Artscenter provides a blue-chip array of
nationally and internationally recognized artists—symphony orchestras, dance companies,

opera, jazz and world cultures—plus more commercially oriented events such as a series of

"ltis interesting to note that the rentals-only theatres do occupy a place in the cultural lives of their communities. For example, there
is a cultural vitality in renting the theatre for boxing in an Hispanic community or for hip hop concerts for urban youth. Still, this
theatre usage is not only un-curated, it is inconsistent. These theatres do not develop an identity as a venue with an artistic purpose.
These theatres still require a substantial subsidy. There is, arguably, less community impact for the investment of public dollars and
a missed opportunity to serve the community.
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touring Broadway shows. While they have a larger theatre than TOCAP, with a greater capacity
for large and prestigious events, they exemplify a standard which would address the quality
issues identified in TOCAP’s programming. Other theatres in the cohort, closer to TOCAP’s

capacity, present work of comparable quality.

Cities Have Policies for Presenting

Presenting also requires a subsidy, whether public or private. For municipally-owned theatres,
presenting and the requisite subsidy are a matter of deliberate policy to provide arts

programming otherwise unavailable to the “Ufz'ﬁ(g sales z‘axesfrow the

anto mall [to subsidize the
theatres] is a great strategy to

community. However, given that local residents do

not necessarily comprise a majority of the audience,

arts programming is also valued for other reasons build awareness sz‘/% city

than community attendance. While arts are often l‘brg%gb the arts and bmgﬁ;
viewed as intrinsically important, a city’s policy local businesses, gjpec‘z'g/é/
justification for supporting and providing arts restaurants and the mall.”
programming is often broader. City councils usually Manager of Comparison Theatre

support the arts, in part, to raise the profile or

improve the image of their city—the -halo effect” of the arts. Regardless of the reason, city arts
support has resulted, or been a factor, in a number of desirable outcomes, including increased
local tax revenues, economic redevelopment, increased property values, attracting and retaining

desirable businesses and employees, and improving overall quality of life.

TOCAP Compares Well

Compared with this cohort of municipally-owned theatres, TOCAP fares well by many
measures. TOCAP is a very actively-used facility; its annual performance schedule is higher
than average and the theatres assessment shows a very high user satisfaction among renters.

Total attendance of about 310,545 is above average.

TOCAP’s finances reflect its focus on rentals—a smaller budget, staff, and subsidy, with a
higher earned income reliance. TOCAP’s percentage of seats sold is lower than average but its

marketing budget is among the lowest.
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TOCAP’s mission articulates a valid purpose but the theatres would benefit from greater clarity
about priorities among goals that require a balance, such as artistic quality versus cost
recovery; ticket revenue versus community access to arts events; and presenting touring artists

versus serving as a cultural development tool for local arts organizations.

Alliance for the Arts is an Invaluable Partner

Clearly, the Alliance is a distinguishing feature of TOCAP in large part because of its
accomplishments in creating a substantial operating endowment and providing an annual
operating subsidy. The Alliance and the relationship between TOCAP, Alliance and City are a

strength to be capitalized on.

TOCAP has Potential for Low Cost Presenting

The results of this comparison study suggest that the City has an opportunity to improve
TOCAP programming quality at relatively low cost. Arts presenting is associated with the quality
and range of events that Thousand Oaks interviewees view as desirable. Also, presenting
requires a subsidy and, generally, large subsidies are found with artistically desirable programs.
However, the partnership of the City and the Alliance has provided an unusual and desirable

platform for expanding TOCAP’s presenting without

the scale of subsidy required at other theatres. «/me, 40}/6&17’3‘ i this business T
Starting from the position of no City subsidy, evena ., say that the arts are just not

modest subsidy will likely enable an increase in the money makers, %ﬂjeﬁyoﬂ have a
amount of presenting and the perceived quality and fg;j/@/ that is /g}f('ge gﬁg%gb— 3,000
value of TOCAP’s programming. plus. With a mid-sized facility, like
ours and Thousand Oaks, it's
tough.”

The chart below illustrates the relationship of arts
presenting and City subsidy. Theatres are Manager of Comparison Theatre
represented by the dots on the grid and those

towards the top of the chart focus more on presenting and generally have more sophisticated
programming that Thousand Oaks would find desirable; those on the bottom focus on rentals.
Theatres to the right of the chart have higher subsidy, as much as $3.4 million annually (note
that Orange County Performing Artscenter, at the top left having the greatest amount of
presenting, receives no City subsidy, but is supported by about $10 million in annual private
fundraising). While it is tempting to conclude that a large subsidy is required for presenting, the

key conclusion in the chart is that TOCAP, starting from no subsidy, can -move up” with a



CITY OF THOUSAND OAKS
CULTURAL ARTS REVIEW

relatively modest amount of City subsidy. The arrow represents TOCAP’s potential to provide

better quality programming by presenting more;, but without a multi-million dollar recurring

annual subsidy.

Arts Presenting

| Increasing sophistication and amount

The Relationship of Arts Presenting and City Subsidy
Theatres that present have higher subsidy than theatres that rent.
TOCAP can potentially present more for a relatively modest subsidy.

~"More pre

Orange County Performing Artscenter

enting
Higher quality
Modest subsidy

TOCA__I_?_,.(-ﬁ:otential)

..... Prgfeﬂfiﬂg

9
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For

annual operations

There is no need to fundamentally alter TOCAP’s current basic operating approach, with its

primary reliance on rentals and use by community groups, including the resident organizations.

Rather, making room in the annual schedule for an increasing amount of presentations is the

preferred strategy. This will continue to meet many of the needs of local performing arts

organizations, serve their largely community-based audience, and maintain an earned income

revenue stream. It will allow TOCAP and the Alliance to gradually improve the quality of the

programming and image of the theatres. It will also allow them to enhance the relationship with

the audience, providing more of what audiences want and bringing in new audiences.
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Findings and Observations
Operating Structure and Governance

About half of the theatres are private non-profit organizations governed by a Board of Directors.
The other half are units of City government, reporting to a locally elected City Council without a
governing body. However, the City of Walnut Creek’s Lesher Center for the Arts is governed by
a City Council appointed arts commission and supported by a private fundraising support
organization, which makes it the most similar to the structure and governance in Thousand
Oaks.

Support Organization

Few theatres have support organizations and none have endowments of any significant size.
Only one, the Lesher Center for the Arts in Walnut Creek, provides annual financial support that

is at all comparable to the Alliance for the Arts’ . _ _ .
“A friendly, welcoming attitude is

important: hands on, make the

patron happy, fresh flowers in the

support of TOCAP. This underscores the distinct

capacity and value of the Alliance.

The non-municipally-owned, privately run Orange /0[719)/, smiles at the door. This
County Performing Artscenter (OCPAC) provides a  Jelps keep the patron comring
counter-example. Like other non-profit arts back and onr earned income ratio
organizations, OCPAC has a private Board of bz;g/y. ”

Directors with responsibility for fundraising and a Manager of Comparison Theatre

development department. It raises about $10 million annually for operations and has an

endowment of $30 million.

Operating Subsidy

All theatres have an operating subsidy from a City, regardless of the focus of their programming
(rentals versus presenting). The amount of the annual subsidy ranges from $500,000 for rental-
only theatres to $3.4 million for theatres with extensive and/or sophisticated presenting
programs. All subsidies are from the General Fund, except one (Yerba Buena Center for the
Arts in San Francisco) whose funding comes from a redevelopment agency. Note that the
cohort of theatres was not pre-selected for this characteristic; rather, it appears that virtually all
municipally-owned theatres require city subsidy. Nearly all managers confirmed this as a reality

throughout the field.
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Theatres with greater subsidy tend to present more. Also, presenting generally means providing
higher profile artists and/or a greater diversity of arts events. Money appears to provide greater

choice for programming.

TOCAP currently has no City annual operating subsidy, although it has had recurring General
Fund subsidies of several hundred thousand dollars in the past. As discussed elsewhere in this
report, TOCAP benefits from an annual subsidy from the Alliance for the Arts of $300,000 paid

to the Theatres Enterprise Fund plus about $200,000 in grants to theatre users.

Mission and Purpose

City-run theatres have no mission statements, or generic ones.? Those operated by private non-
profits have mission statements focusing on artistic excellence and community enrichment
through the arts. Managers comment, however, that theatres tend to be defined more by
finances and their overall usage—rentals versus presenting—than by their missions. TOCAP’s
Board of Governors has a mission statement which identifies the theatres’ purpose, including

presenting the finest performing arts, supporting local arts, and maintaining the facility.

Programming

Theatres span a range of programming from sophisticated arts presenting, to various mixtures
of presenting and producing, to producing, to rentals only. Programming can be viewed as a

range of agreements about financial risk:

= Presenting is defined as a theatre booking an artist at an agreed fee and

assuming all the financial risk.

= Producing (or co-producing) is defined as a shared risk arrangement with an
arts organization that often has an ongoing relationship with a theatre, such as
TOCAP’s resident organizations; user fees are paid and box office may be

shared.

= Rentals are defined as the artist booking a theatre for an agreed fee and

assuming all the financial risk.

2 While city-owned theatres in the cohort have no or generic mission statements, many cities themselves do have mission
statements. The City of Thousand Oaks mission statement is: -Extraordinary service to the citizens we serve is our purpose and
product.” The City also has the following Customer Service Philosophy: -Fhe City of Thousand Oaks is committed to: maintain a
desirable living environment while ensuring that change reinforces both environmental quality and economic vitality; respect the role
of citizens, Council, and staff in establishing and implementing policies and programs; provide excellent community services in a
fair, efficient, and responsive manner; and, promote public confidence and trust.”



CITY OF THOUSAND OAKS
CULTURAL ARTS REVIEW
TOCAP is primarily a rental theatre, although it also engages in some presenting of arts and

popular entertainment events.

Audience and Attendance

Theatres describe their audiences as generally older (45 and up) and well-educated. However,
managers report that programming (and pricing) designed to appeal to a different demographic,
such as younger people, families or ethnically specific

populations can attract these patrons to the theatre. “We're basically a direct mail,
retail catalogue business. We're
Total annual attendance ranges from 78,000 to 350,000. /gzg/gé/ markel-driven—ipe

TOCAP's attendance is above average, at 310,545. The  Jawve 1o be to fill the theatres.”
percentage of total seats sold annually ranges widely Manager of Comparison Theatre
from 45% to 90%. TOCAP is lower than average, with

56%.

Residents comprise a relatively small portion of most theatres’ total audience, ranging from 10%
to 60%. TOCAP does not compile this information. However, it is likely that the percentage of
TOCAP patrons that reside within the Conejo Valley is high. Serving residents is a secondary
purpose for many theatres and several theatres do not even track this figure. TOCAP regards,

serving local residents as a higher priority than most theatres in this cohort.

Facility Use

Theatres have between about 85 and 350 performances per year in their main theatre spaces.
TOCAP is well above average with 254 performances annually in the Kavli Theatre plus 194

performances in the Scherr Forum.

Marketing

Theatres with presenting programs are strongly market-driven. They practice aggressive direct
marketing primarily targeted to current and potential ticket buyers, highly segmented according
to the type of performance. For example, musicals are marketed to past ticket buyers plus
people with the highest proven propensity to attend this type of event. This suggests that
audience development is generally a lower priority than the bottom-line goal of selling tickets.
Managers generally employ direct mail, print and radio advertising, and e-marketing. They

comment that the key to effective marketing is -in the details” of matching the tools and



CITY OF THOUSAND OAKS
CULTURAL ARTS REVIEW

marketing dollars to the specifics of their audience and season. Some managers spoke about
the necessity of being -eustomer-centric,” that is, focusing on providing theatre patrons with

excellent customer service and a warm and welcoming experience at the theatre.

Marketing budgets range from almost none to $2.5 million, again with rental theatres spending
little and presenting theatres spending more. TOCAP does not have a separate marketing
budget but spends modest amounts on marketing primarily through its annual brochure and Box

Office operations.

Staff Size

Full-time staff positions range from 4 to 45; Theatres having the greatest similarity to TOCAP

ranging from 9 to 27. TOCAP’s full-time staff is on the low end at 9.

Budget

Theatres’ operating budgets range widely from $1 million to $12 million. Theatres that focus on
rentals have lower budgets and those that present have larger. TOCAP’s $3.7 million budget

places it below average, presumably reflecting its limited focus on presenting.

Theatres’ earned income (including such revenue sources as ticket sales, rental fees,
concessions and parking) ranges from 54% to nearly 100% of total operating revenues.
Theatres that focus on rentals have generally higher earned income ratios and those that
present have lower percentages. Theatres with a strong focus on presenting appear to be able
to generate substantial box office revenues, in the range of 60% to 70%, and their managers
report paying careful attention to offering events with a balance of commercial potential and

artistic value.

TOCAP’s earned income is 87% of its total revenues, again presumably reflecting its greater

emphasis on rentals.



APPENDIX

Performing Arts

THEATRES COMPARISON STUDY DATA*

CITY OF THOUSAND OAKS
CULTURAL ARTS REVIEW

Center Finance
City Operating
No. Subsidy Budget Earned Revenues as Percentage of Total Revenues Marketing Budget Capital
California Center for the
1 Arts, Escondido $2.5M $7.5M 55% $150K plus 4 FT staff Shared City & nonprofit
Cerritos Center for the
2 Performing Arts $1.5M-$2M | $10M - 12M 54% - 70% $2.5M City
La Mirada Theatre for
3 the Performing Arts $690,000 $4M 80% earned $300k - $350k City
Orange County
4 Performing Artscenter None $35M 71% $3M +
Oxnard Performing Arts No separate marketing
5 & Convention Center $900,000 $1.5M Almost all earned; little contributed budget Shared City & nonprofit
Redondo Beach No separate marketing
6 Performing Arts Center $500,000 $1M All earned budget City
Scottsdale Center for the
7 Arts $1.6M $7M - $8M 61% $1M + Shared City & nonprofit
3/4 FTE & box office &
8 TOCAP None $3.7M 87% brochure Enterprise Fund and CIP
Walnut Creek Lesher Shared City & nonprofit
9 Center for the Arts $600,000 $4M 80% - 85%
Yerba Buena Center for
10 | the Arts $3.4M $8.2M 38% Shared City & nonprofit
$5.2M
(excluding
Orange County
Performing
Average $1.46M Artscenter) 72%

*Data is from most recently completed fiscal year, generally 2007.
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THEATRES COMPARISON STUDY DATA—CONTINUED

CITY OF THOUSAND OAKS
CULTURAL ARTS REVIEW

Performing
Arts Center Organizational Programming & Audience Theater Uses
Annual % of Seats
No. Structure Governance Support Organization Staff Programming Attendance Sold #days # performances
California Center
for the Arts, Private Development department |27 FT & 50 | Arts presenting, several
1 Escondido nonprofit Board of directors is part of nonprofit PT series 78,000 45% - 55% 275+ | 50 - 60 plus rentals
Presenting 71% - 78%,
Cerritos Center commercial/popular would be
for the None; report to city 19FT & entertainment and some lower if more
2 i Performing Arts : City department | manager None 110 PT performing arts 135,000 arts oriented 290 150
Friends of the La Mirada
La Mirada Theatre provides volunteer
Theatre for the Enterprise fund | None; report to city | ushers and small 9FT &50 | Presenting & producing,
3 Performing Arts | w/l department : manager donations of equipment PT some rentals 175,000 60% 320 225
Presenting balance of
Orange County commercial and performing
Performing Private Development department 120 FT & arts, plus four resident
4 Artscenter nonprofit Board of directors is part of nonprofit 450 PT organizations 450,000 352
Oxnard
Performing Arts Board of directors
& Convention Private non- with city ex officio 11FT &
5  Center profit representation None many PT Rentals only Not sure Not sure 140 85-90
4FT &32
Redondo Beach PT (one
6 Performing Arts theatre
Center City division None None only) Rentals only 250,000 90% 246 110
Scottsdale
7 Center for the Private 45 FT and : Arts presenting, several
Arts nonprofit Board of directors None many PT series 330,000 72 -76% 350 191
Rental focus with resident
Enterprise fund : Board of Governors OFT & organizations and little 448 (254 Kavli +
8 {TOCAP in department | & City Council Alliance for the Arts 100PT presenting 310,545 56% 495 194 Scherr)
Diablo Regional Arts
Association provides $1
million annually, including
Walnut Creek $700,000 in grants for
Lesher Center for ; Enterprise fund ; Arts Commission (7 : Center programs. Small 145 FT & | Co-producing; staff approves
9 i the Arts in department | members) endowment. many PT program plans 350,000 80% 350 330
Yerba Buena
Center for the Private 12FT &
10 :Arts nonprofit Board of directors None many PT Arts presenting and rentals 90,000 75% - 80% 250
Average 240,949 67% 302

11




RESOLUTION

ACCEPTING THE GRAND PARTNERSHIP REPORT AND AFFIRMING THE REPORT'S
FINDINGS IN PREPARATION FOR A NEW MEMORANDUM OF UNDERSTANDING (MOU)
AND LEASE AGREEMENT WITH A NON-PROFIT ARTS ORGANIZATION TO BE NAMED

WHEREAS, The City of Tracy and the Arts Leadership Alliance (ALA) collaborated on a
research project to investigate ways to strengthen the governance of the Grand Theatre, and

WHEREAS, The research suggested recommendations that would expand and re-name
the ALA, incorporate more community outreach, and better enable private fundraising efforts for
the Grand Theatre.

NOW, THEREFORE, BE IT RESOLVED, That the City Council hereby concurs with the
findings in the Grand Partnership Report and with the following recommendations:

1. The City should replace the current MOU with the ALA with one in alignment with
the Grand Partnership Report’s findings, and

2. The City should craft a lease agreement with the ALA that establishes an office
at no cost to the new Non-Profit, and

3. The City should review its current operational plan and prepare revisions to
reflect the recommendations in the Grand Partnership Report.

khkkkkkhhkhkkhkhkhkkkkhkhkhkkkkhx

The foregoing Resolution was adopted by the Tracy City Council on the
day of , 2010, by the following vote:

AYES: COUNCIL MEMBERS:

NOES: COUNCIL MEMBERS:

ABSENT: COUNCIL MEMBERS:

ABSTAIN: COUNCIL MEMBERS:

Mayor

ATTEST:

City Clerk



August 17, 2010

AGENDA ITEM 5

REQUEST
SECOND READING AND ADOPTION OF ORDINANCE 1151 AN ORDINANCE OF
THE CITY OF TRACY IMPOSING A TRANSACTIONS AND USE TAX TO BE
ADMINISTERED BY THE STATE BOARD OF EQUALIZATION

EXECUTIVE SUMMARY

Ordinance 1151 was introduced at the Council meeting held on August 3, 2010.
Ordinance 1151 is before Council for a second reading and adoption

DISCUSSION

Ordinance 1151 was introduced at the Council meeting held on August 3, 2010, to add
Chapter 6.28 to Title 6 (Businesses, Professions and Trades) of the Tracy Municipal
Code. Based on the results of a community survey, Council adopted Resolution 2010-
130 on August 3, 2010, to place a half-cent transactions and use (sales) tax measure
(Measure E) to maintain City services, on the November 2, 2010, ballot, with a five-year
sunset clause. Ordinance 1151 will enact the transactions and use (sales) tax to be
administered by the State Board of Equalization if a majority of the electors approve the
imposition of the tax at the November 2, 2010, election.

Ordinance 1151 is before Council for a second reading and adoption

STRATEGIC PLAN

This agenda item supports the organizational effectiveness strategic plan and
specifically implements the following goal and objectives:

Goal 1: Assure fiscal health
Objective 1d: Place Parcel Tax Measure on ballot to support Public Safety
Services

FISCAL IMPACT

None.

RECOMMENDATION

That Council adopts Ordinance 1151 following its second reading.

Attachment

Prepared by: Adrianne Richardson, Deputy City Clerk
Reviewed by: Carole Fleischmann, Assistant City Clerk
Approved by: Leon Churchill, Jr., City Manager



ORDINANCE 1151
AN ORDINANCE OF THE CITY OF TRACY
IMPOSING A TRANSACTIONS AND USE TAX TO BE
ADMINISTERED BY THE STATE BOARD OF EQUALIZATION

The City Council of the City of Tracy does ordain as follows:

SECTION 1. ADDITION TO THE MUNICIPAL CODE. Chapter 6.28 is added to Title 6
(Businesses, Professions and Trades) of the Tracy Municipal Code to read as follows:

“CHAPTER 6.28: TRANSACTIONS AND USE TAX

Section 6.28.010. TITLE. This chapter shall be known as the “Tracy Transactions
and Use Tax Ordinance.” The city of Tracy hereinafter shall be called "City." This
chapter shall be applicable in the incorporated territory of the City.

Section 6.28.020. OPERATIVE DATE. "Operative Date" means the first day of the
first calendar quarter commencing more than 110 days after the adoption of this
ordinance and approval by the voters.

Section 6.28.030. PURPOSE. This chapter is adopted to achieve the following,
among other purposes, and directs that the provisions hereof be interpreted in order to
accomplish those purposes:

A. To impose a retail transactions and use tax in accordance with the provisions
of Part 1.6 (commencing with Section 7251) of Division 2 of the Revenue and Taxation
Code and Section 7285.9 of Part 1.7 of Division 2 which authorizes the City to adopt this
tax ordinance which shall be operative if a majority of the electors voting on the measure
vote to approve the imposition of the tax at an election called for that purpose.

B. To adopt a retail transactions and use tax ordinance that incorporates
provisions identical to those of the Sales and Use Tax Law of the State of California
insofar as those provisions are not inconsistent with the requirements and limitations
contained in Part 1.6 of Division 2 of the Revenue and Taxation Code.

C. To adopt a retail transactions and use tax ordinance that imposes a tax and
provides a measure therefore that can be administered and collected by the State Board
of Equalization in a manner that adapts itself as fully as practicable to, and requires the
least possible deviation from, the existing statutory and administrative procedures
followed by the State Board of Equalization in administering and collecting the California
State Sales and Use Taxes.

D. To adopt a retail transactions and use tax ordinance that can be administered
in a manner that will be, to the greatest degree possible, consistent with the provisions
of Part 1.6 of Division 2 of the Revenue and Taxation Code, minimize the cost of
collecting the transactions and use taxes, and at the same time, minimize the burden of
record keeping upon persons subject to taxation under the provisions of this chapter.

Section 6.28.040. CONTRACT WITH STATE. Prior to the Operative Date, the City
shall contract with the State Board of Equalization to perform all functions incident to the
administration and operation of this transactions and use tax chapter; provided, that if
the City shall not have contracted with the State Board of Equalization prior to the
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operative date, it shall nevertheless so contract and in such a case the Operative Date
shall be the first day of the first calendar quarter following the execution of such a
contract.

Section 6.28.050. TRANSACTIONS TAX RATE. For the privilege of selling tangible
personal property at retail, a tax is hereby imposed upon all retailers in the incorporated
territory of the City at the rate of one-half of one percent (.5%) of the gross receipts of
any retailer from the sale of all tangible personal property sold at retail in said territory on
and after the Operative Date of this chapter.

Section 6.28.060. PLACE OF SALE. For the purposes of this chapter, all retail sales
are consummated at the place of business of the retailer unless the tangible personal
property sold is delivered by the retailer or his agent to an out-of-state destination or to a
common carrier for delivery to an out-of-state destination. The gross receipts from such
sales shall include delivery charges, when such charges are subject to the state sales
and use tax, regardless of the place to which delivery is made. In the event a retailer
has no permanent place of business in the State or has more than one place of
business, the place or places at which the retail sales are consummated shall be
determined under rules and regulations to be prescribed and adopted by the State Board
of Equalization.

Section 6.28.070. USE TAX RATE. An excise tax is hereby imposed on the storage,
use or other consumption in the City of tangible personal property purchased from any
retailer on and after the Operative Date of this chapter for storage, use or other
consumption in said territory at the rate of one-half of one percent (.5%) of the sales
price of the property. The sales price shall include delivery charges when such charges
are subject to state sales or use tax regardless of the place to which delivery is made.

Section 6.28.080. ADOPTION OF PROVISIONS OF STATE LAW. Except as
otherwise provided in this chapter and except insofar as they are inconsistent with the
provisions of Part 1.6 of Division 2 of the Revenue and Taxation Code, all of the
provisions of Part 1 (commencing with Section 6001) of Division 2 of the Revenue and
Taxation Code are hereby adopted and made a part of this chapter as though fully set
forth herein.

Section 6.28.090. LIMITATIONS ON ADOPTION OF STATE LAW AND
COLLECTION OF USE TAXES. In adopting the provisions of Part 1 of Division 2 of the
Revenue and Taxation Code:

A. Wherever the State of California is named or referred to as the taxing
agency, the name of this City shall be substituted therefore. However, the substitution
shall not be made when:

1. The word "State" is used as a part of the title of the State Controller,
State Treasurer, State Board of Control, State Board of Equalization, State Treasury, or
the Constitution of the State of California;

2. The result of that substitution would require action to be taken by or
against this City or any agency, officer, or employee thereof rather than by or against the
State Board of Equalization, in performing the functions incident to the administration or
operation of this chapter.
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3. In those sections, including, but not necessarily limited to sections
referring to the exterior boundaries of the State of California, where the result of the
substitution would be to:

a. Provide an exemption from this tax with respect to certain sales,
storage, use or other consumption of tangible personal property which would not
otherwise be exempt from this tax while such sales, storage, use or other consumption
remain subject to tax by the State under the provisions of Part 1 of Division 2 of the
Revenue and Taxation Code, or;

b. Impose this tax with respect to certain sales, storage, use or other
consumption of tangible personal property which would not be subject to tax by the state
under the said provision of that code.

4. In Sections 6701, 6702 (except in the last sentence thereof), 6711,
6715, 6737, 6797 or 6828 of the Revenue and Taxation Code.

B. The word "City" shall be substituted for the word "State" in the phrase
"retailer engaged in business in this State" in Section 6203 and in the definition of that
phrase in Section 6203.

Section 6.28.100. PERMIT NOT REQUIRED. If a seller's permit has been issued to a
retailer under Section 6067 of the Revenue and Taxation Code, an additional
transactor's permit shall not be required by this chapter.

Section 6.28.110. EXEMPTIONS AND EXCLUSIONS.

A. There shall be excluded from the measure of the transactions tax and the
use tax the amount of any sales tax or use tax imposed by the State of California or by
any city, city and county, or county pursuant to the Bradley-Burns Uniform Local Sales
and Use Tax Law or the amount of any state-administered transactions or use tax.

B. There are exempted from the computation of the amount of transactions tax
the gross receipts from:

1. Sales of tangible personal property, other than fuel or petroleum
products, to operators of aircraft to be used or consumed principally outside the county
in which the sale is made and directly and exclusively in the use of such aircraft as
common carriers of persons or property under the authority of the laws of this State, the
United States, or any foreign government.

2.  Sales of property to be used outside the City which is shipped to a
point outside the City, pursuant to the contract of sale, by delivery to such point by the
retailer or his agent, or by delivery by the retailer to a carrier for shipment to a consignee
at such point. For the purposes of this paragraph, delivery to a point outside the City
shall be satisfied:

a. With respect to vehicles (other than commercial vehicles) subject
to registration pursuant to Chapter 1 (commencing with Section 4000) of Division 3 of
the Vehicle Code, aircraft licensed in compliance with Section 21411 of the Public
Utilities Code, and undocumented vessels registered under Division 3.5 (commencing
with Section 9840) of the Vehicle Code by registration to an out-of-City address and by a
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declaration under penalty of perjury, signed by the buyer, stating that such address is, in
fact, his or her principal place of residence; and

b. With respect to commercial vehicles, by registration to a place of
business out-of-City and declaration under penalty of perjury, signed by the buyer, that
the vehicle will be operated from that address.

3. The sale of tangible personal property if the seller is obligated to
furnish the property for a fixed price pursuant to a contract entered into prior to the
operative date of this chapter.

4. A lease of tangible personal property which is a continuing sale of
such property, for any period of time for which the lessor is obligated to lease the
property for an amount fixed by the lease prior to the operative date of this chapter.

5.  For the purposes of subparagraphs (3) and (4) of this section, the sale
or lease of tangible personal property shall be deemed not to be obligated pursuant to a
contract or lease for any period of time for which any party to the contract or lease has
the unconditional right to terminate the contract or lease upon notice, whether or not
such right is exercised.

C. There are exempted from the use tax imposed by this chapter, the storage,
use or other consumption in this City of tangible personal property:

1. The gross receipts from the sale of which have been subject to a
transactions tax under any state-administered transactions and use tax ordinance.

2.  Other than fuel or petroleum products purchased by operators of
aircraft and used or consumed by such operators directly and exclusively in the use of
such aircraft as common carriers of persons or property for hire or compensation under
a certificate of public convenience and necessity issued pursuant to the laws of this
State, the United States, or any foreign government. This exemption is in addition to the
exemptions provided in Sections 6366 and 6366.1 of the Revenue and Taxation Code of
the State of California.

3. If the purchaser is obligated to purchase the property for a fixed price
pursuant to a contract entered into prior to the operative date of this chapter.

4. If the possession of, or the exercise of any right or power over, the
tangible personal property arises under a lease which is a continuing purchase of such
property for any period of time for which the lessee is obligated to lease the property for
an amount fixed by a lease prior to the operative date of this chapter.

5.  For the purposes of subparagraphs (3) and (4) of this section,
storage, use, or other consumption, or possession of, or exercise of any right or power
over, tangible personal property shall be deemed not to be obligated pursuant to a
contract or lease for any period of time for which any party to the contract or lease has
the unconditional right to terminate the contract or lease upon notice, whether or not
such right is exercised.

6. Except as provided in subparagraph (7), a retailer engaged in
business in the City shall not be required to collect use tax from the purchaser of
tangible personal property, unless the retailer ships or delivers the property into the City
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or participates within the City in making the sale of the property, including, but not limited
to, soliciting or receiving the order, either directly or indirectly, at a place of business of
the retailer in the City or through any representative, agent, canvasser, solicitor,
subsidiary, or person in the City under the authority of the retailer.

7. "A retailer engaged in business in the City" shall also include any
retailer of any of the following: vehicles subject to registration pursuant to Chapter 1
(commencing with Section 4000) of Division 3 of the Vehicle Code, aircraft licensed in
compliance with Section 21411 of the Public Utilities Code, or undocumented vessels
registered under Division 3.5 (commencing with Section 9840) of the Vehicle Code.
That retailer shall be required to collect use tax from any purchaser who registers or
licenses the vehicle, vessel, or aircraft at an address in the City.

D. Any person subject to use tax under this chapter may credit against that tax
any transactions tax or reimbursement for transactions tax paid to a district imposing, or
retailer liable for a transactions tax pursuant to Part 1.6 of Division 2 of the Revenue and
Taxation Code with respect to the sale to the person of the property the storage, use or
other consumption of which is subject to the use tax.

Section 6.28.120. AMENDMENTS. All amendments subsequent to the effective date
of this ordinance to Part 1 of Division 2 of the Revenue and Taxation Code relating to
sales and use taxes and which are not inconsistent with Part 1.6 and Part 1.7 of Division
2 of the Revenue and Taxation Code, and all amendments to Part 1.6 and Part 1.7 of
Division 2 of the Revenue and Taxation Code, shall automatically become a part of this
chapter, provided however, that no such amendment shall operate so as to affect the
rate of tax imposed by this chapter.

Section 6.28.130. ENJOINING COLLECTION FORBIDDEN. No injunction or writ
of mandate or other legal or equitable process shall issue in any suit, action or
proceeding in any court against the State or the City, or against any officer of the State
or the City, to prevent or enjoin the collection under this chapter, or Part 1.6 of Division 2
of the Revenue and Taxation Code, of any tax or any amount of tax required to be
collected.

Section 6.28.140. SEVERABILITY. If any provision of this ordinance or the application
thereof to any person or circumstance is held invalid, the remainder of the ordinance and
the application of such provision to other persons or circumstances shall not be affected
thereby.

Section 6.28.150. USE OF TAX PROCEEDS. All proceeds of the tax levied and
imposed under this chapter shall be paid into the General Fund for use by the City of
Tracy.

Section 6.28.160. TERMINATION DATE. The authority to levy the tax imposed by this
chapter shall expire five (5) years from the date the tax starts being collected.

Section 6.28.170. ANNUAL AUDIT. By no later than December 31% of each year, the
City’s independent auditors shall complete a financial audit report to include the revenue
raised and expended by this tax.

Section 6.28.180. RESIDENTS’ OVERSIGHT COMMITTEE. Although not otherwise
required by law, the City Council shall, no later than March 1, 2011, establish a
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Residents’ Oversight Committee to review the expenditure of the revenue from this
transactions and use tax. The Committee shall consist of five members to be appointed
by the Mayor and approved by the City Council. The terms of the Committee members
and their specific duties shall be established by resolution of the City Council.”

SECTION 2. EFFECTIVE DATE. This ordinance relates to the levying and collecting of the
City transactions and use taxes and shall not take effect until approved by the majority of the
voters voting at the general municipal election to be held on November 2, 2010.

SECTION 3. CERTIFICATION:; PUBLICATION. Upon approval by the voters, the City Clerk
shall certify to the passage and adoption of this ordinance and shall cause it to be published
according to law and transmitted to the Board of Equalization.

* * % % * k% %k *x k% %k *x k% *k *x *¥ k*k *x * k% *x * *

The foregoing Ordinance 1151 was introduced at a regular meeting of the Tracy
City Council on the 3rd day of August, 2010, and finally adopted on the 17th day of August,
2010, by the following vote:
AYES: COUNCIL MEMBERS:
NOES: COUNCIL MEMBERS:
ABSENT: COUNCIL MEMBERS:

ABSTAIN: COUNCIL MEMBERS:

Mayor
ATTEST:

City Clerk
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