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Mark V. Connolly SBN 105081
CONNOLLY LAW BUILDING
121 E. 11th Street

Tracy, CA. 95376

Telephone: (209) 836-0725
Facsimile: (209) 832-3796

Attorney for TRAQC
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Superior Court of California, County of San Joagnin

Unlimited Jurisdiction
TRACY REGION ALLIANCE FOR A Case No. 35-2009-00201 854-CU-WM-STE
QUALITY COMMUNITY (TRAQC) .
) {1} OBJECTION TO RETURN TO
Petitioner, PEREMPTORY WRIT OF MANDATE,

VS.

CITY OF TRACY, BY AND THROUGH THE
CITY COUNCIL; and DOES 1-20 inclusive,

Respondents.

SURLAND COMMUNITIES, a California
Limited Liability Company; THE SURLAND
COMPANIES LLC, a California Limited Liability
Company; SURLAND DEVELOPMENT
COMPANY; and DOES 21-40 inclusive,

Real Parties in Interest.

AND OBJECTION TO REQUEST TO
DISCHARGE AND DISSOLVE WRIT
ISSUED AGAINST THE CITY OF
TRACY AND

(2) REQUEST FOR HEARING ON THE
RETURN OF WRIT

HEARING:

Date: None Set

Dept.: 13

Time: None Set

Judge: Honorable Lesley Holland

Objection to Retumn of Peremptory Writ of Mandate & Remest for Hearing - Page 1
Case NWo. 35-2008-00201854~ CU-WM-STK
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INTRODUCTION
The Return of Peremptory Wit of Mandate is insufficient on its face. A Return of Writ

pst demonstrate compliance with the Peremptory Writ of Mandate. This Return merely alleges
that the Respondent City of Tracy (“Tracy”) does not have to comply with the Wit because the
Approvals described in the Peremptory have been superseded by “Revised Approvals”. The Return
of Writ indicates only that there have been “Revised Approvals” not that ALL Approvals deseribed
in the Writ have been vacated and set aside. This does not demonstrate complisnce with a
Peremptory Writ of Mandate issued by this Court that required that all project Approvals be vacated
and set aside. |

The request to Discharge and Dissolve the Writ of Mandate which demonstrates on its face
failure to comply with the Writ should be denied. The matter should be set for bearing.

THE RETURN OF PREMEMPTORY W’RIT‘OF MANDATE SHOWS ONITS FACE
” TAILURE TO COMPLY WITH THE PEREMPTORY WRIT OF MANDATE

B e Sl LA e Al PO B e LT PR

Respondent Tracy and Real Parties in Interest Surland (“Surland”) requested dismissal of
their Appeals. The dismissal of the Appeals was entered July 23, 2013. Tracy was then required fo
comply with the Peremptory Writ of Mandate within 30 days.

The Peremptory Writ of Mandate issued on October 31, 2011 required Tracy fake the
following actions. ‘

“YOU ARE HERERY COMMANDED to comply with the following:

1.. Within thirty (30) days from service of this Writ, vacate and set aside the
Development Agreement;

2. Within thirty (30) days fiom service of this Writ, vacate and set aside
approval of the Project including, but not limited to the following actions,
and all other actions taken to approve or implement the Project: .

a. Cerfification of the Final Environmental Impact Report ("FEIR")
Adopting Findings of Fact, A Staiement of Overriding
Considerations and a Mitigation Monitoring Programfor the Surland
Companies Applications No. 1-04-GPA, 1-04-A/P; 2-04-5PA;

b. Adoption of an Ordinance of the City of Tracy Approving a
Development Agreement ("DA") with the Surland Companies,
Application 2-06-DA;

'Objectiun o Return of Peremptory Writ of Mandate & Reguest for Hearing - Page 2
Case No. 38-2008-00201854- CU-WM-STK




10

1l

12

12

14

15

16

17

18

18

20

21

22

23

24

25

26

27

28

(\.‘ ( R

c. Approval of aPetition for Annexation, Application No, 1-04-GPA;

d. Approval of a General Plan Amendment, Application No. 1-04-
(GPA; and

e. Approval of the Ellis Specific Plan and Pre-Zoning, Application 2-
D4-SPA.

3. Respondents shall file a return to the Peremptory Writ of Mandate within
10 days of completion of the actions mandated by this Writ. This Court
ghall retain jurisdiction over Respondents' proceedings by way of the
retumn to the Peremptory Writ of Mandate until the Court has determined
that Respondents have complied with the directives of this Court.”

None of the above Approvals has been set aside or vacated. The Return of Writ does not
comply with any of these required actions and must be denied. The Return of Writ alleges the City
made additional project Approvals in 2013 called “Revised Approvals™. (Return of Writ 1:24-2:4)
Tt alleges the Approvals specifically listed in the Peremptory Writ which this court ordered vacated
and set aside, are “now superseded and replaced”, but it does not allege they are “set aside and
vacated”, (Return of Writ 2: 4-8) The ciisﬁncﬁon is an important one because these prior
Approvals remain in force and effect with known and unlmown benefits, such as RGAs issued
during the pendency of the appeal, remaining issued by Tracy and owned by Surland.

The Retum of Writ argnes that the “Rev:’sed Approvals™ are now beyond any legal
challenge. (Return of Writ 2:9-20) which is not relevant to whether the Approvals ordered vacated

and set aside were vacated and set aside.
The Return of Writ next argues that the appeal has been-dismissed and the “issues of the

superseded prior approvals® compliance with CEQA have become moot”. (Return of Writ 2:24-25)
This misses the point. Once the appeal is dismissed the Peremptory Wit becomes final and must

be complied with as written. This means the prior Approvals, whether or not Tracy believes the

findings upon which the Peremptory Writ were based are moot, raust be set aside aud vacated.

_ What the Return of Writ is saying on its face is that because Tracy in 2013 approved
“Revised Approvals™ it no Jonger has to comply witha valid final Peremptory Writ. The Retumn of
‘Writ is a refusal and failure to comply with the Writ.

Objection to Return of Peremptory Writ of Mandate & Request for Hearing - Page 3
Case No. 38-2009-00201854- CU-WH-STK
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RESPONDENT HAS NOT RESCINDED ALL APPROVAILSLEAVING
BENEFTTS SUCH AS RGAS FROM THE PRIOR APPROVALS QUISTANDING

The Court and Petitioner TRAQC are left to guess at what hidden benefits Tracy leaves
with Surland by failing to comply with the Writ. It is certain that the refusal of the City to comply
with the Peremptory Writ and set aside and vacate all prior Approvals leaves benefits, such as the
issnance of RGAs under those prior Approvals in the hands of Surland.

This is not the first attempt to obtain or keep RGAs issued in violation of court orders. On
May 31, 2012 TRAQC filed an Application for an OSC re Contempt against Tracy and Surland.
The OSC alleged that Tracy issued 125 RGAs to Surland in May 2012 in violation of the
injunction then in place during the appeal. (May 31, 2012 Application 2:15-27) Counsel for
Tracy and Surland both claimed ignorance of this issnance of RGAs in violation of the injunction.
(Declaration of Rick Jarvis, .Tune 3, 2012, 6:14-17) The City ultimately rescinded and set aside
this parficular allocaﬁ;m of 125 EhLGAs, made that representation to the court on or about June 11,
2012 and the Application for an OSC re contempt was denied without prejudice,

Tracy wents the Court to forget that Tracy also issued to Surland RGAs in 2010 and 2011
when this action was pending beforé the Trial Coutt. One hundred and twenty-five (125) RGAs
issued per year means 250 RGAs were issued by the City fo Surland when this action was pending
before the Trxal Court before the Inj].mctioﬁ contained in the Judgment or the Peremptory Writ was
issued, Tracy and Surland got canght trying to violate the injunction in 2012. Now they seek to
escape with 250 RGAs the Peremptory Writ reguires be voided and set aside. The 250 RGAs
if‘;sued when the matter was before the Trial Court must be vacated and set aside pursuant to the
now final Peremptory Writ. TRAQC does not believe this is another oversight, but will not be
surprised if 'fracy, Surland and their counsel all appear before the court saying they forgot about
the 250 RGAs. R

This Objection is not intended to describe every benefit of the prior approvals that may
remain with Tracy and Surland due to Tracy’s failure to comply with the Peremptory Writ. That
would require a hearing. Two hundred and fifty (250) 250 RGAs issued pursuant to approvals that
Tracy has failed to set aside is just a one specific example. The only way to avoid other benefits

obiection to Retum of Peremptory Writ of Mandate & Reguest for Hearing - Page 4
Case No. 38-2008-00201854~ CUO-WM-ZSTK
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being improperly or secretly retained by Surland is to require compliance with the Peremptory
‘Writ. This means City Council action to set aside and vacate the prior approvals.

“REVISED APPROVALS” ARE NOT THF, SAME
AS SETTING ASIDE AND VACATING ALL APPROVALS

1. This Court has no way of knowing if the “Revised Approvals” addressed and
corrected all the underlving issues addressed in the now final Judgment and

Statement of Decision.

The Return of Writ alleges that the “Revised Approvals” somehow rendered moot all the
defects described in the Statement of Decision, the Judgment and Peremptory Writ. '

First, action to render “moot™ some issues was not option allowed by the Writ. The Writ
allowed ONLY the setting aside of ALL Approvals. By dismissing the Appeal the Judgment and
‘Writ as written are final.

Second, even if the Writ did allow some “Revised Approvals”™ rather than the vacating and
setting aside of all approvals, & party just cannot assert compliance. In cases where a party is
allowed 1o try to correct defects by “revised approvals” hearings and proof are required:

“The parties submitted a substantial administrative record concerning whether the
water quality study complied with the writ and CEQA, and extensively briefed those
issues on the motion to discharge the writ. Acting in the 2003 action, the trial court
granted the motion to discharge the writ. The trial cowrt's order granting the discharge
states: [T]he County has complied with the commands of the Writ, thereby justifying
the Writ being discharged. The Court further finds that in so complying with the
commands of fhe Wiit, the County has complied with CEQA* with respect to the
issues alleged in the instant action’." Silverado Modjeska Recreation and Parks
District v. County gf Orange, CCRC Farms, LLC (July 8th 2011) 197 Cal. App.4th
282,295

Tracy camnot just assert that it remedied all the problems addressed in the Statement of
Decision even if that were a remedy allowed in the now final Writ, which if: is not. The Court has
absolutely no evidence concerning whether any “Revised Approvals” mooted any issue. There has
never been 2 hearing on these assertions. No coust has made any such finding. TRAQC strongly
disagrees with Tracy’s claims, Did the “Revised Approvals® properly consider the alternative
ocations which was a defect in the FEIR s stated in the finsl Jodgment and Statement of
Decision? TRAQC says it did not. Tracy and Surland may say it did. Is there any evidence
before the Court on that issne? No. '

Objection to Return of Peremptory Writ of HMandate & Request for Hearing - Page 5
Case No. 38-2005-~{0D201854— CO-WH-STE
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How did the “Revised Approvals” address defects regarding airport noise? How did they

address defects regarding traffic impacts or application of the Environmentally Superior
Alemative? There is no way for this Court to know whether the “Revised Approvals” properly
dealt with any of these issues, even if such consideration wers appropriate. The Court knows
nothing about the “Revised Approvals”. Yet the Court is asked to Discharge and Dissolve a final
Writ ordering ALL Approvals be set aside and vacated becanse some unknown “Revised '
Approvals” not before the Court were approved in 2013.

QM O Jegal authority to allow filure to comply with a final Peremptory Writ merely
because some subsequent approvals were made for the same Eg_ajexct)

2. “Revised Approvals” are not yelevant to the failure and refasal fo comply with a final
Peremptory Writ.

Tracy argues correctly that TRAQC did not challenge the “Revised Approvals™ approved

by Tracy. TRAQC comectly argues that Tracy and Surland dismissed the Appeals and the
Peremptory Writ is now final and must be enforced. It does not matter what Tracy approved since

the Wit was issues, it still has to comply with the Writ.

If the “Revised Approvals” are freestanding and not dependent on the project approvals
described in the Peremptory Writ then compliance with the Peremptory Writ will be of no
consequence to and have no effect upon the “Revised Approvals.” ‘

C-If-the “Revised Approvals” were “Amendments” or “Restatements” of the approvals
described in the Writ, then it is possible that Tracy has have to set aside even the “Revised

_Aggrovals“q)
Tracy seeks to avoid this issue entirely by just not complying with the Writ and not setfing

aside the prior approvals, and therefore having two sets of approvals for the same project remain
approved and in the public record. What must happen is that Tracy be required to comply with the
Writ. After that occurs and a Return of Writ is filed indicating what Tracy did to comply with the
Writ (as opposed to the Return of Writ now filed which simply says Tracy did- not set aside
anything) then the issue can be addressed as whether Tracy set aside all approvals or not.

Objection to Retnin of Peremptory Writ of Handate & Ratmest for Hearing — Page 6-
Case No. 38-2008-00201854~ CU~WM~STX
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3. The Court should not be baited into trying to determine what the “Revised
Approvals” did or did not accomplish or what issues the “Revised Approvals” may
bave addressed,

Enforcement of a final Peremptory Wit is simple and direct: The City must vacate and set
aside ALL Approvals. The Return of Writ on its face demonstrates that no action was taken to
vacate or set aside all project approvals. That is the only issue before the court now. What
“Revised Approvals” did or did not accomplish are not issues before the Court and should not be
issnes before the Court until Tracy files a Return of Writ indicating it set aside and vacated the
gpprovals described in the Writ. At that time the “Revised Approvals” may become an issue.

CONCLUSION |

TRAQC respectfully requests the Court reject the Return of Writ of Mandate which on its
face shows Tracy failed to comply with the reguirements of the Peremptory Writ. Pursuant to the
terms of the Peremptory Writ wherein is Court retained jnﬁsdicﬁan until the Court deteunined-that
Respondent Tracy complied with the Wiit and the directives of the Court contained in the Writ,
TRAQC requests the Court set this matter for hearing on the failure of Tracy to comply with the
Peremptory Writ.

Dated: Augopst 7, 2013
Mar;c%;ﬁy, Esq.
Attorney for TRAQC

Objaction to Return of Peremptory Writ of Mandate & Reguest for Hearing - Page 7
Case No. 39-30039~00201854- CO-WM-STE
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PROOF OF SERVICE

TRAQC vs. City of Tracy, et al
Sen Joaguin County Superior Court Case No: 39-2009-00201854-CU-WM-STE

"1, the undersigned, declare that: Tam, and was at all times herein mentioned, a citizen of the
United States, over the age of 18 years; not a party to the within action or pmceedmg employed in
the County of San Joaquin, State of California; and my business address is 121 E. 11" Street, Tracy,

California 95376.
On the date below, I served on the parties identified below the following document(s):
DOCUMENTS:

1. OBJECTION TO RETURN TO PEREMPTORY WRIT OF MANDATE, AND
ORJECTION TO REQUEST TO DISCHARGE AND DISSOLVE WRIT ISSUED
AGAINST THE CITY OF TRACY AND REQUEST FOR EEARBQG ON THE

RETURN OF WRIT

PARTIES:
See attached Service List

¥ BY MAIL 1o the person(s) at the address(s} listed above. I caused such envelope containing
such document(s) with postage thereon fully prepaid as first class mail to be placed in the

United States mail at Tracy, California.

BY EMAIL to the email addresses listed above. I caused such document(s) to be transmitted
via email before 5:00 p.m.

BY PERSONAL SERVICE. I caused such document(s) to be delivered by hand to the
person(s) at the office address(s) listed above.

BY FEDERAL EXPRESS MATL. I caused such document(s) to be deposited into Federal
Express mail for delivery to the person(s) at the address(s) listed above.

BY FACSIMILE TRANSMISSION. I caused such document(s) to be delivered by
facsimile transmission to the person(s) at the facsimile number(s) listed above.

I declare under penalty of perjury that the foregbing is true and correct.

Executed on August ¥ o 2013 at Tracy, California

% irez-Jimenez

Proof of Service—~Page 1
Sean Joaguin County Superior Court Case No: 39-2008-00201 854-CU-WM-STK
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4 SERVICE LIST
2 TRAQC vs. City of Tracy, et al
3 San Joaquin County Superior Court Case No: 39-2009-00201 854-CU-WM-STK
4 Rick W. Jarvis, Esq. Arthur F. Coon, Bsa.
5 Jarvis, Fay, Doporto & Gibson, TLP George B. Speir, Esq
492 Ninth Street, Suite 310 Miller Starr & Regalia
& Oakland, CA 94607 1331 N. California Blvd., 5th Floor
; Walnut Creek, CA 94596
8 Daniel G. Sodergren, City Attorney Steven A. Herom, Esq.
Debra E. Corbett, Special Counsel Herum Crabiree
3 City of Tracy 5757 Pacific Avenue, Suite 222
10 333 Civic Center Plaza Stockton, CA 95207
| Tracy, CA 95376
11
Tony J. Tanke, Esqg.
iz Law Offices of Tony Tanke
2050 Lyndsll Terrace, Suite 240
13 Davis, CA 95616
14

15
16
1
18
19
20
21
22
23
24
25
26
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Proof of Service—Page 2
Sun Joaguin Courtty Superior Court Care No: 39-2009-00201854-CU-WM-STX.
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