November 19, 2013

City of Tracy City Council
333 Civic Center Plaza
Tracy, CA 95376

By hand delivery

Mayor Brent ives, Mayor Pro-Tem Michael Maciel, Council Members Robert Rickman, Nancy Young, and
Charles Manne:

! write to follow up on the communication you received from Mr. Nathan Cogburn regarding the
investigation and re-instatement of police Sgt. Miller for falsely representing the use of life-threatening
force in an arrest. My purpose is not to second guess the arbitrator’s opinion or to “interfere” with
investigative process. Rather, my concern is that the arbitrator's report points to both significant bias
and negligence on the part of police chief Hampton, and the evidence indicates that there is no process
in place to protect both the public and police officers against capricious and dishonest police leadership.

In @ meeting with Mr. Hampton, Mr. Ives, and ex-Councilmember Abercrombie on Sept. 19, 2011
regarding the City’s failure to investigate criminal complaints against ex-chief Thiessen, Mr. lves assured
me that policies and procedures were in place to ensure this didn’t happen again. Mr. Abercrombie
confirmed this in his remarks to this Council on March 5, 2013.

However, | can find no evidence of such policies and procedures in City Council agendas, minutes, or
reports of final action. Likewise, Public Records Act requests have revealed no documents that define
any policy, procedure, or process for dealing with misconduct by the Chief of Police.

In fact, Public Records Act requests show that there was no external investigation of my complaints
alleging criminal misconduct by Mr. Hampton. Consequently, City Manager Churchill and City Attorney
Sodergren, men who this Council knows to have falsely reported the results of their investigation of Ms.
Thiessen, must have performed the investigation of Mr. Hampton. Predictably, the allegations were
determined to be "unfounded" ~ in direct opposition to the facts.

The lack of a credible process for dealing with misconduct by the Chief of Police is directly relevant to
the Miller affair. Consider the actions of detectives Cisneros & Sierra, the back-up responders who
‘witnessed’ the arrest and who testified against Miller:

e Cisneros & Sierra gave conflicting accounts of the incident and Cisneros substantively contradicted
himself on several occasions.

¢ Patrol car tapes, time stamps, and testimony of an impartial officer {Reis) indicate that the suspect
was in all likelihood hand-cuffed and ceased to struggle before Cisneros & Sierra arrived on the
scene.

® Officer Reis was “unaware that force was being used”, even though he was assisting in handcuffing
the suspect.

¢ Cisneros & Sierra abused the suspect, using profanity and belittling his injuries.



e If Cisneros & Sierra indeed witnessed application of life-threatening force, then they also failed to do
or say anything to ensure that proper procedures were followed to safe-guard the suspect’s life.

e Cisneros and Sierra either lied about going to the hospital with the suspect, or amazingly forgot that
they did and that they spent over % of an hour there.

If in fact Cisneros and Sierra are not under investigation for potentially criminal misconduct, as we have
been led to understand by Mr. Cogburn, then Chief Hampton has been grossly negligent and has utterly
betrayed the public trust. This is entirely consistent with his prior failures to protect the public's privacy
rights by refusing to respond to or act on complaints of illicit taping Citizens in the privacy of their own
homes.

This incident also indicates bias in the application of discipline within the Tracy police department. In the
words of the arbitrator, “The charges against Miller ... do not make sense.” Particularly senseless was
the charge that Miller interfered with an Internal Affairs investigation, when Sgt. Miller’s apparently
objectionable actions took place before any such investigation commenced. Yet Cisneros and Sierra’s
misconduct, which is documented in the arbitrator's report, is seemingly not a matter of concern. This is
again consistent with Mr. Hampton's failure to sustain and impose appropriate discipline in response to
previous complaints — despite clear, unimpeachable supporting evidence. It's difficult to imagine what
this unbalanced application of discipline must do to morale within the Tracy Police Department.

Yet more disturbing is this Council’s failure to correct the problem, despite your oaths to uphold the
laws of the State of California — which require that police complaints be investigated: “[AJccusations of
misconduct against a peace officer ... trigger mandatory investigation and record retention
requirements.” [People v. Stanistreet (2002), 29 Cal.4th 497, 509]

It is my request that, this time, you will each abide by your oaths and see that this incident is
investigated by a fair and unbiased 3 party.

Regretfully,
(™S 0 )
Paul Miles

Tracy



LEGAL OPINION

TO: City Councit*

FROM: Barbara J. Parker
City Attorney

DATE: July 11, 2013 File No.

RE: CITY COUNCIL CENSURE LAW AND PROCEDURES

I Question

What options does the City Council have {o address violations of the City Charter's
non interference_clause (City Charier section 218)7
non Intenerence ¢

—

L Summary Conclusion

The Council has the following options to address viclations of the City Charier's non
interference clause: (1) censure; (2) refer the matter {o the District Attorney, (3) refer the
matter to the Grand Jury, and/or (4) remove the subject Councilmember from committee
chairpersonship and/or a council committee or committees.

N Analysis

A,  Censure Generally — A City Council Power

Rule 1 of the City Council's Rules of Procedure Resolution No. 82580 provides that
the business of the Council shall be conducted "so far as it is practicable, in accordance with
parliamentary rules as contained in Roberts Rules of Order Revised . . ." except to the extent
Roberts Rules of Order is inconsistent with the Council's Rules of Procedure or open meeting
laws.

! Several Councilmembers have requested an opinion regarding due process and other legal requirements that
must be met to censure a Counciimember. This opinion was included in materials Counci! President Kernighan
provided to the Council in support of her motion to censure a councllmember in the summer of 2013. We are
publishing the opinion on our website so that it will be readily available.



Censure is a disciplinary procedure naming a particular member of the legislative body
as an offender. (Robert's Rules of Order, Newly Revised ("Roberts"), p. 627, Section 61
(2000).)

The Qakland City Council has the power to censure one of its members. The
Council's Code of Conduct, which is part of the Council's Rules of Procedure states that the
City Council may censure any member “who willfully violates the rules of conduct contained
in this Code of Ethics." (City Council Resolution No.82580, Code of Conduct No. 12, see
also, Sunshine Ordinance, Oakland Municipal Code section 2.20.170 {(censure for release of
confidential information).) Moreover, censure is an inherent power of a legislative body that
follows Robert's Rules of Order. (Roberts, p. 627-28, Section 61.)

B. Censure Is Protected by the First Amendment

When there is no penalty included, censure is only the expression of an opinion by the
majority of the legislative bodf\]/. {(Phelan v. Laramie County Community Coliege Board Of
Trustees, 235 F.3d 1243 (1 o" cir., 2000).) “in censuring Ms. Phelan, Board members
sought only to voice their opinion that she viclated the ethics policy and to ask that she not
engage in similar conduct in the future.” (Id. at 1248.) A board’s censure opinion is
protected by the First Amendment. (Westfall v. City Of Crescent City, ("Wesifall il'y 2011 WL
4024663 (unpublished) (N.D.Cal. 2011) (granting City’s motion to dismiss).)® “. . . Council
members had a corresponding First Amendment right to ‘vot[e] their conscience onthe
important issues” they identified in the censure resolution.”™ (Westfalf If at *4.) The Westfall I/
court considered the censure First Amendment activity even though the censure resolution
also stripped the respondent of her commitiee memberships.

Censure Protected By Anti-SLAPP Statutes. As an expression of an opinion, the
resolution of censure is protected by the anti-SLAPP statutes of the state. (Californians
Aware v. Orange Unified School District ("Californians Aware”), 2008 WL 4078764 at *11
(unpublished) (Cal.App. 4 Dist.)) “[A] governmental entity enjoys a right to freedom of
speech, which is consequently enforceable under the anti-SLAPP law.” (See also Rodriguez,
v. Jurupa Unified School District (“Rodriguez”), 2010 WL 3135386 (Cal.App. 4 Dist.)*;
Shivers, v. Yuba Community Colfege District ("Shivers)®, 2002 WL 22783 (unpublished)
(Cal.App. 3 Dist. 2002) (District Administrator's lawsuit stricken on District’s anti-SLAPP
motion. Lawsuit challenged District board censure of Administrator.) Westfalf v. City Of

Crescent City ("Westfall ), 2011 WL 21103086 (unpublished) (N.D.Cal.) {parfially granting
City's motion to strike).)

Even when a respondent is stripped of his or her commitiee memberships, he or she
may be barred from bringing actions for intentional infliction of emotional distress and

* Wyoming college board censures board member for violating ethics policy. Court finds board did not violate
member's First Amendment rights. Member had placed ad in newspaper criticizing a board decision.

Most of the cases discussing censura are unpublished cases. Unpublished cases cannot be cited in California
courts. California Rules of Court, Rule 8.1115.

* School district censure board member for "Unacceptable Conduct” arising out of an investigation into

inappropriate workplace conduct, including making sexually-charged commaents, inappropriate physical contact,
and threats against district employees.
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defamation under the Anti-SLAPP statute. (Westfall Il at *11.)

C. Due Process Is Limited

Numerous legislative bodies issue a censure by resolution. (See Braun v. City of Taft,

154 Cal.App. 3d 332, 338 (1984); Californians Aware at *b; Wesifall Il at *1; Rodriguez at *3.)

1. Minimal Due Process. “in determining applicable due process safeguards,
it must be remembered that ‘due process is flexible and calls for such procedural protections
as the particular situation demands.” (People v. Ramirez, 25 Cal.3d 260, 268 (1979).)

Only minimal due process standards here should apply: notice and an opportunity to refute
the allegations. One court has said that it could find be no required policies or procedures
on censure that a city must follow. (Westfalf Il at *6.}) The Westfall Il court rejected the
charge that the legislative body had no censure policy, and therefore could not impose a
censure. {Wesifall Il at *5.) The court noted that there was no violation of due process as
the respondent had “received notice of the Gouncil's decision to vote to censure her at an
upcoming public meeting, had communicated with [the City Attorney] regarding the
procedural mechanism for the sanction, and atiended the public meeting where the
remaining Council members unanimously voted to censure her.” {Westfall Il at *6.) This was
sufficient due process even when the censure resolution included stripping the respondent of
committee membership. The court also noted that the fransgressions were observed directly
by other councilmembers no further investigation was necessary.

Especially when a censure motion is "not a formal legal finding” and does not
“diminish” a Councilmember's right as a Councilmember, due process is limited. At most, a
respondent is entitled only to notice and an opportunity to refute the allegations. (Rodriguez
at *12.)° Even when the matters occur outside the view of the councll, the court was not
concerned that the allegations were submitted to the legisiative body by just an oral report.
(Rodriguez, at *8 (investigators presented oral report on board member's unacceptable

conduct involving allegations of sexually-charged comments, inappropriate physical contact,
and threats against district employees).)

Other entities, such as licensing boards, do allow for a specific procedures before
censure. These procedures, however, are required by the body's own rules. (See, e.g.,
Commission on Judicial Performance, Rule 123.) As noted by the Wesifalf Il court, supra, no
rule or statute mandates a specific process for a City Council censure.

2. No Cross-examination. Due process does not require that the subject
have the “right of cross examination at a name-clearing hearing.” (Binkisy v. City of Long
Beach, 16 CalApp. 4" 1795, 1809 {1993} (Chief of Police, who held the position at the
pleasure of the City Manager, could be fired without “just cause,” so long as he was given an
adequate opportunity to convince the agency to reverse its decision).) In the context of a
censure of a City Counciimember, since not even firing is at stake, certainly there is no right
to cross examination.

® The president of the Board, explained that adoption of the “resolution is not a formai lega! finding and its
adoption would not diminish Mr. Rodriguez’s rights as a Trustee.” “Under these circumstances, Rodriguez was,
at most, entitled to notice of the censure resolution and an opportunity to refute the allegations and clear his
name.”
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. Procedural Steps

= Draft resolution or motion of censure and prepare any reports for the City Council

agenda. The report could be a City Auditor's report and/or a Grand Jury report

= Agendize resolution or motion of censure at Rules and Legistation Committee.

¢ Submit resolution or motion of censure with supporting staff report for ten-day

agenda

e Publish agenda.

« Serve the member who is the subject of the resolution or motion a copy of the

resolution and report.

= On the day of the meeting, allow the subject member an opportunity to present a
rebuttal. No cross-examination of witnesses is required. A majority vote is
necessary for passage, however, if Council proceeds by resolution, five affirmative
votes are required.® Since the censure has no financial effect on the
member, the member is entitled to vote. (Acker v. City Of Ontario, 2006 WL
540888 (unpublished) (Cal.App. 4 Dist.) at *8.)

The enabling ordinance of the Oakland Public Ethics Commission (PEC) confains
some language that implies the PEC has jurisdiction over some areas that are enforceable
by censure. OMC section 2.24.020 states that the PEC has the “function and duty” to
“Oversee compliance with the city Code of Ethics.” While there is not city-wide code of
ethics, there is a City Council code of ethics in the Council's Code of Conduct which is part of
the Council's Rules of Procedure - Resolution No. 82580, which we discussed earlier.
Arguably, the PEC has jurisdiction over violations of the Councit Code of Conduct. The PEC
takes this position. Note however, that if the PEC has the power, it cannot be exclusive or be
a precondition to the Council procedures. The City Council has the authority under the City
Charter to pass resolutions, including censure resolutions. A mere ordinance cannot {ake
away such express power from the City Council.

. Conclusion

The City Council has the power to pass a motion or resolution censuring a
councilmember. A formal hearing and cross examination are not required. At a minimum (1)
the item must be noticed on the public agenda in accordance with the Sunshine Ordinance
requirements, (2) the agenda packet must contain the proposed motion or resolution and a
report documenting the acts, and (3) the subject councilmember must be given an
opportunity to rebut the charges against him/her. The City Council may censure a member
by a majority vote; however, a censure resolution requires five affirmative votes. A motion
requires a majority of those members present and participating.

In addition to or instead of censuring a member, the City Council could (1) refer the
matter to the District Attorney, if the allegations involve criminal conduct, (2) refer the matter

® The Charter provides that Council can act by motion, resolution or ordinance except when a resolution or
ordinance is required. Council could proceed by written motion that is noticed on the agenda, in which case the
motion would pass with a majority of those present and participating. (City Charter, section 210.)
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to the Alameda County Grand Jury, and (3) the City Council could remove a member from a
City Council committee and/or revoke a commitiee chairpersonship.’

Very truly yours,

// / "9”& J
| a0
i

gL

BARBARA J. PARKER
City Attorney

Attorney Assigned:
Mark Morodomi

" The Council must pass a resolution to remove a Councilmember from a committee or revoke a
Councilmember's chairpersonship as committee appointments are confirmed by a Councit resolution. {Council
Rule of Procedure No. 4.)
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Past Inductees

1982 Brochure view here
Nick Eddy
Leonard Gibson
John Hurley's Football
Harvey Miller
George Parker
Louis Villalovoz, SR.

1983

Jim Blaney
Tom Bonin
Dennis "Buck” Del Nero
Marjorie Larsen

Ben Nielsen

Pete Ortega-Gutierrez Family

1984
George Albano
Joe Ceciliani

Norman "Sig" Lien

Gordon "Scooter" Longmire
Albert, Ed, John, and Otis Marlow
Blase Miatovich Mathews

1985

Harris Drake

John Espinal

Ed "Bud" Gilbert

George Mandish

1948 Tracy Jr. Legion Baseball Team
Bob Post

1986

http://tracysportshof.org/Past_Inductees.html] 11/19/2013
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Mary Ahrendres
Jake Longmire
Harold Lowery
1964-1965 Tracy Boys Basketball T
Jane Cotton Paul
Scott Stringer

1987

Victor Barrett
Steve Ennis

Joe Fiack Family
Bob Hedrick Family
Herbert "Roxie" Hudson
John Kimball
Rob Swenson

1988

John Morehouse
Wayne Schneider
Tommy Slayter
Allen Wilson

Joe Wilson

1989
Lauren "Laurie” Monroe
Susie Swenson

Tom Sazama Family
1968 Tracy High Football Team

1990
Scott Adams

Art Freiler
Bill Swenson
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