December 3, 2013

City of Tracy City Council
333 Civic Center Plaza
Tracy, CA 55376

Mavyor Brent lves:

At the November 19, 2013 City Council meeting | called on you to direct City staff to provide me with the
procedures and policies that were implemented to ensure that complaints against the Chief of Police
would be appropriately investigated. Recall that as a result of the Chief Thiessen fiasco, you personally
assured me that such policies and procedures had now been put in place. | have received no
communication from any member of the City staff on this topic.

As you know, | have been unable to find any documents that indicate that such procedures and policies
exist in City Council agendas, minutes, or responses to Public Records Act requests. Penal Code § 832.5
requires that such procedures be established. Failure to dosois a criminal violation of law.

At this point, and until 1 am provided evidence to the contrary, | am forced to conclude that you have
lied to me regarding the existence of these policies and procedures. My guestion at this point is: Who
should be held accountable for this violation of law — the City staff or you and this Council?

Regretfully,

B LV
Paul Miles

1397 Mansfield St.
Tracy



Steve Nicolaou
Attorney At Law

445 W, 11th Street, Suite C
Tracy, California 95376
October 21, 2013

VIA E-MAIL & REGULAR MAIL

Robin K. Hunt

Manager, San Francisco Airports District Office
FEDERAL AVIATION ADMINISTRATION
Western Pacific Region

1000 Marina Boulevard, Suite 220

Brisbane, California 94005

Re: Tracy Airport, Tracy, California
Dear Ms. Hunt:

On October 15, 2013, as part of the Tracy City Council’s agenda, there was an
agenda item concerning the Tracy Airport. A copy of the agenda item is enclosed for
your review.

The agenda item basically addressed two issues:

1. Whether runway 12/30 should be shortened to 3,996 feet or set at 4,002 feet;

and,

2. Whether the City Council should consider over-riding the San Joaquin
Council of Governments as the designated Airport Land Use Commission’s
(“*ALUC™) decision at its September 23, 2013 denying the request of the City
of Tracy as the lead agency a proposed amendment to the Ellis Specific Plan
to allow a residential density of 4 to 9 units per acre with a considerable
portion of the Outer Approach Departure Zone. The 2009 Airport Land Use
Compatibility Plan adopted in 2009 allows only 1 residence for every 5 acres.

Based in large part on Robert Lee’s e-mail to us dated October 10, 2013, the City
Council voted 5-0 to have runway 12/30 set at 4,002 feet. For that, I thank you. Mr. Lee
and your office immensely.

However, as to the over-ride issue, notwithstanding Mr. Lee’s statement that an
override of the ALUC’s September 23, 2013 decision would be a violation of sponsor
Grant Assurance 21, the Council voted, 4-1, to consider an over-ride, with the next step
involving the hiring of a consultant to study the issue.

During the course of the hearing on the agenda item concerning whether the City
Council should consider an over-ride, several attorneys for Surland Companics
(“Surland™), the developer of the proposed Ellis project, in essence stated that the City
Council had the unfetiered right to over-ride the ALUC’s decision of September 23, 2013

in accordance with California’s State Aeronautics Act, speciﬁcally Public Utilities Code

(209) 832-2501 = Fax (209) 832-0085
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Sections 21676 and 21676.5, and that no one, not even the FAA, could prevent that from
happening. The City of Tracy agreed with this position as presented by Surland’s
attorneys; ergo the 4-1 vote to consider going down the path of an over-ride.

Although that may be the case where an airport was initially created “from
scratch” by a local agency or municipality, 1 am of the firm opinion that given the unigue
circumstances of how the Tracy Airport came into being, our City Council does not, in
fact, have that unilateral right to over-ride the ALUC’s decision under California’s State
Aeronautics Act, and in fact, requires the acquiescence of the federal government to do
s0. My reasoning for that proposition is as follows,

On or about May 27, 1947, the War Assets Administration executed an

Instrument of Transfer (“Instrument™) transferring the Tracy Airport to the City of Tracy.
A copy of the Instrument is enclosed for your review.

If you will note on page 4 of the Instrument, specifically the second full
paragraph, the following language appears:

“That by acceptance of this instrument, or any rights hereunder, the party
of the second parl, for itself. successors, and assigns, also assumes the obligations
of, covenants to abide by and agrees to, and this surrender and transfer is made
subject to, the following reservations set forth in subparagraphs (1) to (6) of this
paragraph, which shall run with the land, imposed pursuant to the authority of
Article 4, Section 3, Clause 2 of the Constitution of the United States aof
America, the Surplus Property Act of 1944, as amended, Executive Order 9689
and applicable rules, regulations and orders” (Emphasis added).

Subparagraph (1), at the bottom of page 4 of the Instrument, then states as
follows:

“That insofar as is within its powers and reasonably possible, the party of
the second part, and all subsequent transferees, shall prevent any use of land
either within or outside the boundaries of the airport, including the
construction, erection, alteration, or growth of any structure or other object
thereon, which use would be a hazard to the landing, taking-off, or
maneuvering of aircraft at the airport, or otherwise limit its usefulness as an
airport” (Emphasis added).

The party of the second part that is referenced in both of the foregoing paragraphs
quoted from the Instrument refers to the City of Tracy.

Finally, on page 7 of the Instrument, starting in the middle of the 4™ line of the
last full paragraph, the following language appears:
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“.... And the CITY OF TRACY, to evidence the complete
acknowledgment of, accord with, acceptance of and agreement to be bound by
the terms, conditions, reservations and restrictions set forth in this instrument,
has caused these presents to be executed in its name and on its behalf by J.W.
STOCKING, its Mayor, and attested by CHAS. E. DE FREITAS, its City Clerk,
and it seal to be hereunto affixed, all as of the 27 day of May, 1947". (Emphasis
added).

In reading the foregoing language, as well as the language of the Instrument as a whole,
one thing becomes abundantly clear — in accepting the airport from the Federal
Government in 1947, the City of Tracy contractually bound itself to the Federal
Government that it would not to do anything that would denigrate it or impact its ability
to safely operate as an airport. | would submit to you that given the legal obligations the
City undertook towards the Federal Government as evidenced by the forcgoing language
that has been quoted, the City does not have the unfettered right or discretion to over-ride
the ALUC’s September 23, 2013 decision denying the Ellis Specific Plan Amendment so
as to allow a residential density of 4 to 9 dwelling units per acre within a considerable
portion of the current Quter Approach Departure Zone versus the current 1 residence per
5 acres that is allowed.

The City’s right to over-ride the ALUC’s decision is something that is given to it
under state law in the form of Public Utilities Code Sections 21676 and 21676.5. The
contractual obligations imposed upon the City as noted in the second full paragraph of
page 4 of the Instrument were imposed pursuant to the United States Constitution and the
Surplus Property Act of 1944. Under the supremacy clause of the United States
Constitution, this Instrument and the contractual obligations sct forth therein that were
agreed to by the City of Tracy trump the State Aeronautics Act provisions the City and
Surland arc trying to rely upon in attempting an over-ride of the ALUC’s decision.

Allowing more houses to be built at the end of runway 12/30 would in effect
hamper the ability of the airport to operate in a safe and efficient manner and limit it
usefulness as an airport, something the City of Tracy is clearly obligated to refrain from
engaging in as noted, and the placement of those homes would constitute a “hazard”,
something that is strictly forbidden by the third full paragraph of page 4 of the

Instrument.

Afier you have had an opportunity to review the foregoing, any comments or
insights you may have on the matter would be greatly appreciated, including whether my
interpretation of how the Instrument reads and the obligations it imposes on the City of
Tracy vis-a-vis the Federal Government to not just vote for an over-ride based on a
violation of Grant Assurance 21 as noted in Mr. Lee’s October 10, 2013; but that also an
over-ride would be a material breach of the obligations the City assumed when it
accepted the airport from the Federal Government in 1947.
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Thank you for your courtesy in this matter. Should you have any questions or
comments, please feel free to give me a call.

Sincerely,
q_f:g;_f_';_@
STEVE NICOLAOU

SN/sn
Enclosures




October 15, 2013
AGENDA ITEM &
REQUEST

DISCUSS AND PROVIDE DIRECTION ON {1) AIRPORT IMPROVEMENTS AND
TIMELINE PRIOR TO FINALIZING THE AIRPORT DESIGN AND LAYOUT PLAN,
AND (2) REVIEW ITEMS RELATED TO SAN JOAQUIN COUNTY AIRPORT LAND
USE COMMISSION'S DETERMINATION THAT AN APPLICATION TO AMEND TH
ELLIS SPECIFIC PLAN FROM SURLAND COMMUNITIES, LLC IS NOT
CONSISTENT WITH THE SAN JOAQUIN COUNTY AIRPORT LAND USE
COMMISSION'S AIRPORT LAND USE COMPATIBILITY PLAN

EXECUTIVE SUMMARY

Staff requests that Council discuss the Tracy Municipal Airport (“Airport’)
improvements and timeline prior to updating the Airport Layout Plan (*ALP") and
finalizlng the Airport design. Additionally, staff requests Council discuss San Joaquin
County Airport Land Use Commission's ("ALUC") determination that the application to
amend the Ellis Specific Plan submitted by Surland Communities, LLC ("Surtand™) is
not consistent with the ALUC's Airport Land Use Compatibility Plan ("ALUCP").

This staff report presents Council with additional information relative to the Federal
Aviation Administration (“FAA”) re-pavement grant timeline, which resuits in a staff
recommendation regarding the Airport runway length. Additionally, Council is
presented with two options related to the amendment application for the Ellis Specific

Plan submitted by Suriand. These optlons are now available given ALUC's
determination of inconsistency.

DISCUSSION

This staff report is divided into two sections: the first section provides Council with an
Airport improvement update and timeline assaciated with obtaining FAA pavement
grant funding and the associated impfications to the Airport design. The second
section provides Council with two options in response to ALUC's determination that
the application to amend the Ellis Specific Plan is inconsistent with the ALUCP.

CTl . (8]
REPAVEMENT GRANT TIMELINE:

A longstanding City goal has been to repave the Airport runway. Over the years, staff
has taken several steps necessary to secure FAA funding. The most recent step was
the completion of a Pavement Maintenance and Management Plan that delineated the
necessary pavement improvements at the Airport. On June 18, 2013, staff presented
Council with an update on the Airport Pavement Project and recommended changes
to both the runway width and length. Staff recommended adjusting the runway width
from 100 feet to 75 fest and the taxiway width from 40 feet to 35 feet. This
recommendation was made in order to meet FAA standards and recsive full
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funding. Additionally, because the City had an opportunity to complete a revised
airport design, staff also recommended reducing the runway length from 4,002 feet to
3,997 feet, which was estimated to be compatible with existing operations and planned
development at the airport. Subsequent to the June 18, 2013, recommendations on
runway width and length, staff better understands the FAA's grant review and grant
award timeline.

The total cost for a complete re-pavement of the Airport is estimated at
$15,589,000. The FAA requires a 10% match. The City will submit an FAA
pavement grant application in the amount of $13,255,740 (80% of funding), which
requires a City funding match of $2,333,260 (a 10% match is an approved

Capital Improvement Project). The improvements would be completed over four
years, as FAA funding is received on an annually proportioned basis.

in order to meet the FAA 2014 funding cycle, adherence to the timeline below is
necessary:

QOct. - Dec. 2013: Consultant revises ALP and Finalizes Airport
Capital Improvement Plan (*ACIP") Plan

Jan. 2014: ALP and ACIP is submitted to FAA for review

Jan. - Sept. 2014:  FAA review of ALP and ACIP (8-9 month review, if
runway length remains as currently outlined in ALP
(4,002 ft.)"

Mar. - Apr. 2014: Pavement construction application submitted to FAA

Jun. - Sept. 2014:  Anticipated acceptance of ALP by FAA

Jun. - Sept. 2014:  Construction grant awarded by FAA

Because the City's goal is to ensure timely submittals of required documents to meet

the 2014 funding cycle and because changing the runway fength in the ALP would add
an additional three months to the FAA review, staff recommends leaving the runway
length at 4,002 feet. (Attachment A: Historical Timeline Related to Runway Length).

SECTION TWO: OVERRULE REQUEST:

Currently, the Airport Land Use Compatibiiity Pian (*ALUCP") restricts land use within
a safety zone that covers a portion of the Ellis project. Surland submitted applications

to amend the City's General Plan and Eliis Specific Pian, which the ALUC
determined to be inconsistent with the ALUCP. As a result, City Council must decide
whether to overrule the ALUC's determination. The overruling allows denser housing

1 An additional 3-month raview period would be added if changes to the Runway length
{shortened to 3, 997) are requested and included in the ALP {extending the review time to Dec.
2014 jeopardizes the City's ability to meet the 2014 FAA funding cycie).
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within the safety zone than is currently permitted.

Airport Land Use Commission Law and Overrule

The State Aeronautics Act (“Act”) establishes Alrport Land Use Commissions for the
purpose of “...protect public health, safety, and welfare, by ensuring the orderly
expansion of airports and the adoption of land use measures that minimize the public’'s
exposure to excessive noise and safety hazards with areas around public airports to
the extent that these areas are not already devoted to incompatible uses.” In San

Jclr_aquin County, the San Joagquin Council of Governments {(SJCOGQG) serves as the
ALUC.

The ALUC is required to adopt an ALUCP for the Airport and the surrounding area. By
law, the City must submit to the ALUC any amendments to the General Plan or a
specific plan, or adoptions or approvals to a zoning ordinance or building regulation
within the area covered by the ALUCP. f the ALUC determines that an action,
regulation, or permit is inconsistent with the ALUCP, the City may, after a public
hearing, overruie the determination by a two-thirds vote of the City Council.

If Council chooses to overrule the ALUC, the City must pravide the ALUC and the
State Division of Aeronautics (“Divislon”) a copy of the proposed decision and
findings at least 45 days prior to the decision to overrule. The ALUC and the
Division may provide comments to the City Council within 30 days of receiving the
proposed decision and findings. The comments by the Division

and the ALUC serve as advisories to the City Council.

Surland's Application

In January, 2013, City Council approved a General Plan Amendment and a Specific
Plan for the Ellis project (“current approvals”). These current approvals allow 2,250
houses at Eliis, however only four or five houses are permitted in the area currently
restricted by the ALUCP safety zones.

In July, 2013, Surland submitted applications requesting a General Plan Amendment
and Specific Plan Amendment to the Ellis project, which were revised in August, 2013
(“proposed amendments”). The proposed amendments would allow density in this
area of Ellis at approximately 4 to 9 units per every acre of land. Attachment B
digplays a map comparing the current approvals and the proposed amendments.

Subsequently, in a letter dated September 30, 2013, the City received notification from
SJCOG regarding a determination that the proposed amendments are not consistent
with the ALUCP. The notification provides three options:
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1)
2)

3)

Do not approve the application;

Request a revision to the project for consistency with the Airport Land
Use Plan;

As provided within the State Aeronautics Act PUC Sections 21676 and
21676.5 overrule the ALUC determination by a two-thirds vote of the
governing body.

As mentioned above, City Council has the authority to overrule the ALUC.

City Council Qptions related to Surland's application

Staff is seeking direction from the Councll as to whether or not staff should kegin
work on determining findings for an overruling, or not. As such, the Council has
the following two options:

1)

2)

Direct staff to not pursue an overruling.

Under this option, staff is unable to recommend approval of the

proposed amendments unless they are changed to conform to the
ALUCP;

Direct staff to pursue an overruling.

This option is a three-step process. First, staff would seek an airport
consultant and recommend City Council approval of a contract
relating to making findings (one month). Second, a draft of the
findings will be presented to the ALUC and the Division of
Aeronautics for comment (twa-three months). Third, the application
for amendments to the Elfis project would proceed to Planning
Commisslon for a hearing to make a recommendation to City
Council and then City Council for a hearing and action on the
overruie and the applications (three months). This option would
ultimately require a two-thirds vote of the City Council, which
gquates to a four-fifths vote of five members, as mentioned above.

STRATEGIC PRIORITIES:

This item does not relate to Council's identified Strategic Priorities.

FISCAL IMPACT

With regard to the Airport Pavement Design, the City currently has a contract
with a consultant for the ALP update. At this time it is not known whether that
contract would have to be amended to address FAA related processes it Clty
Council directs staff to shorten the runway to less than 4,002 feet.

With regard to the Elfic Specific Plan Amendment, if City Council chaoses to
pursue an overrule (Option 2 under Section Two), these costs wouid be paid by

Suriand under the City's Cost Recovery Agreement, therefore there is no impact
to the General Fund.
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RECOMMENDATION

Staff recommends that City Council discuss and provide direction on the (1)
Airport improvements and timeline, maintaining runway tength at 4,002 feet, prior
to finalizing the airport design and layout plan, and (2) review items related to
San Joaquin County Airport Land Use Commission’s determination that the
application to amend the Elfis Specific Plan from Surland Communities, LLC Is
not consistent with the San Joaquin County Airport Land Use Commission

Compatibility Plan.
Prepared by: Bill Dean, Assistant Development Services Director
Ed Lovell, Management Analyst 11, Public Works Department
Andrew Malik, Development Services Director
Monica Gutierrez, Management Analyst, City Manager's Office
Reviewed by: Maria A. Hurtado, Assistant City Manager

Approved by: R. Leon Churchill, Jr., City Manager

ATTACHMENTS

Attachment A: Historical Timeline Related o Airport Runway Length
Attachment B: Comparison of Ellis current approvals and proposed amendments



Airport Runway Length Historical Timeline

1975:
1980:

1983

1893

1997:

1998:

2001:

2007

2008

2008

10/2011:

12/2011:

Airport Master Plan states 4000 fest
Appraisal for land purchase for approach zonesrefersto runway length of 4000 feet

Airport Land Use Commission (San Joaquin County Coundi of Covernments) adopted an

Airport Land Use Compatibility Fian referring to ruriway lengths of 3880 feet and 3418
feet

Airport Land Use Compatibility Fian amended (SI00G acting as Airport Land Use
Commission) and refers to runways of 3660 feet and 3418 feet

Airport Land Use Compatibility Flan amended (SIOOG acting as Airport Land Use
Commission) to use the draft (yet-to-be-adopted) Tracy Airport Master Plan and
Caltrans Division of Aeronautics handbook asthe basisfor the safety zones

Tracy Airport Master Plan adopted by Qty Coundil. The runway lengths referenced in
previous ALUP (3418 feet and 3680 feet) were noted to be understated runway lengths,
and actual pavement is4004 fest and 4002 feet

Airport Layout Flan approved by Federal Avistion Administration. Runway length is 4002

feet. (Minor updatesto ALP approved by Caltrans in 2006 and 2007 - runway remains
4002 fest)

Surry seal and stripping on alf runways and taxiways due to poor condition of
pavement; specsrequired work to be completed In accordanos with runway length as
egtablished on the ALP. However, it was later identified that the resulting length of
stripped area ls 3896 feet

Hlis project approved under 1993 ALUP (as amended in 1897)
S00G finglizes ALLICP and lists the safety areas as a hybrid soenario based on argument

from Qty that runway isright on theline of delineation between short and medium
safety cones

Transportation Advisory Commission and Gty Coundil meet to discuss future airport
projects, one of which wasto fix the pavement at the airport

Qurvey of runway ends due to mistake in painting and surry seal at the end of the
runway and the final stripped length was identified 253996 feet



112012

372012

5/1/2012:

10/2012:

1/2013:
2013

5/2013:

6/2013:

Saff sends Oty Coundil amemo notifyingthem that the length of the runway under
then current conditions was 3996 feet, and that that length would serve asthe base for
future airport multi-phased planning induding identifying optimal runway length

Rilots express conearn to Gty Goundil about the girport runway length

City Counil recsives airport update agendaitem and directs taff to astablish runway
length at 4000 fest

Pavement Maintenance and Management Plan (PMMF) began by Alrport Consuitant,
completed In 3/2012 shows deterioration of pavement at the airport. PMMP Required

in order to apply for FAA grant. &aff notifies Gty Coungil that the runway asphalt had
been patched and painted to restore length back to 4000 fest

glis project approved again by Gty Coundil, consistent with 2009 ALUCP.
Airport Consultant begins design work on reconstruction of all pavementsat the airport

FAA notifies Gty staff that runway width gtandards had changed and that an updated
ALPwould be required prior to award of any grant to fix the pavement

City staff brings agendaitem to Gty Ooundl to have runway length set at 3997 as part of
the ALP update.




Approved Blis SpedficFan

ATotal of 2250 residential units can be built within the Blis project. Aportion of this projed hasto conform to the 2008 ALUCPwhich limita the
dengty of units on a portion of the die. This portion of the ite Is approxdmately 22.8 acres in tizn and isidentified ac the 1on cross-hatchod pat-
tern on the map below. Within this portion of Bils, the ALUCP limits reddential density to 1 dwelling unit per 5-acrea. Thismeans Lhat onty 4 homes
could be built within the cross-hal ched area. The remeining residential portions of Blis are permitied to have adensity of between 4 and & units per

Ellis Specific Plan

ATTACHMENT B

1-are, Adtual density will not be known until applications for subdivision maps have been submitted and approved by Oty Cound.
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Garden Nelghborthood
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Qurrent Surland Application

Atotd of 2,250 reddential units could be built within the Bils project. An "overrule” by Gty Coundl wouid allow housing to be bulit at a density of
4 to 8 units per acre in the area (approximately 40 aces) that currently islimited by the 2008 ALICPto 1 unit per every 5acres. This meansthat
ha number of homas within this portion of Blisunder an "overrule” by Oty Council would inoreasa by sppraximately 160 to 360 units, Thisdoes

not affect the total number of unite at Blis.
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DNOW ALL MEN BI THESE FRESENISS

That, THE ONITED STAIES OF AMERICA, acting by and through the
WAR ASSBTS ADMINTSTRATION, under and purmiant to Bxecutive Orier 9689, dated
Jeomuary 31, 1946, ad tho powers and autharity conteined in tha provisimes
af the Surplus Property Act of 1944, ag amended, and mpplicable rulss,
regulations and orders, party of the first part, in consideration of the
assumptizo by the CITY OF TMACT, s munloipal corporailion in the State of
California, party of the second part, of all the obligations and 14s taking
subject to certain reservatims, restrictions and corditiona and its
sovengnt to abide by md agreement to certain other reservations, restrictions
end oonditions, 21l as set oot hereinaltar, has razised, released and forever
quitelained, and by these presents does remiss, relozse, and foraver quit—
olaim unto the said CIIT OF TRACT, ite successors and moesigns, under and
subjoct to the reservatime, rostrictions md conditioms, exceptions, and
raporvation of propsrty and rights hereinalter ast out, a1l right, title,
interest and claim in and to the following described property situats in the
County of 3an Joaguin, State of Califeornis, o wite

PJRCEL 1t

Boginning at the NBE corner of the 5BY of Sectim 8,
tomship 3 Scuth, range 5 Bast, Maunt Diablo Base & Meridinn,
running thanca northerly along the easterly line of Seciiem
8 1,000 feet) running thence westarly parallel and distant
1,000 feet northerly from the pouth line of the northeast
quarter of pald Section B to a point on the weaterly line of
said NE} & distence of 2,633.0 feet; running thence north-
erly along the westerly line of said NE} 450 fest mara or
lass to m point 1,490 fest nexrtherly of the SE Corner of the

of said Sectien §; running thence wasterly parallal and
distent 1,490 fewt narthorly at right anples from the
southerly line of the HWE of aeld Section B a distance of
2,60340 fest more ar lesa 1o & point on the west line of the
Fo} of saill Seotim 8, running thence southerly slang the
wagtearly line of said Section & a distance of 1,490 fast
to the wast comer of sald Sectien 8; running thence
easterly along the south line of the Nt of said Sectim 8
a distance of 5,265 foet to the N3 corner of the SB} of
said Section 8, being the point of beginning; excepting
therefrem that portion lying within Jefferam Rosd on the
enaterly boundary of said tract! cootaining 150.51 acroe;
mare or less,
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POIETHIR WITI runweys, taxiways, parking aprons and fleld lighting
system, coe 20x30! wood frams tuilding and at:ul comtrol towers

The above desoribed premigss are subjest to eciating easenents for
roads, highways, pablio utilities, rgilwgys and pipe lines, and {rrigatim
ditehes of the Banta~Carbona Irrigation Districte

EICEPTING, HOWEVER, from this conveyance all right, title and
intersst in and to all preperty in the nature of equipment, furnlshings,
and othar persmal property located oo the land above described gnd on the
land lsaged from the City of Tracy as hereinafter ast cut, which can be
removed from the land without materinl injury to the land or structures
located theroon, other ihan proparty of such nature locatsd au such preaises
which is requirsd for the afficient operation for airpert purpomes of the
strostires and improvements epecifically listed hereinabove as baing trana-
farred horetry; and further excepting from this cenveyance all structures m
suoh premises other than strustures specifically described or enumarated
gbove as bsing conveyed hereunder, and ressrving to the party of the firet
part tha right of removal fren the pramisss of its property and structures
excepted hareby within a reasmable period of time after the date haredf,
vhich shall not be constimel to mean any pericd less then ane (1) year after
date of this instruminte

Apd furthar excepting from this conveysnce and reserving to the
Unitad States of imerica a perpetual eassnent for the construction, ues,
naintenance, replacemsnt and repair of a right of way for the Delta<ilendota
Canal (Central Vallsy Project), ovar 25,52 acrea of land, more or less, a
partion of the above destrihed land, which ia ntre partisularly delineated
oo map dated Jemmary 3, 1946, numbersd P 258 A, a copy of which is attached
hereto axd nade a part herecfl,

Further, the party of the first part, for the considerations
herainabove expressed, dess hareby murrendor, subject to tha tarms and
conditions of this instrument, to the party of ths sacond part the former's
Jeasehold interast in and to the premises set forth and described in a Leass

¥oe We36B=eng-2143 from the Gity of Tracy to the Unitel States of America,

-
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datad March 10, 1942, as modified by Supplenental Agreszent No. 1 thereto,
dated Juna 24, 1945, inclinding 156.5 acres, more o leoas, of land situated
in the County ¢f Sen Joaguin, State af Califomias

The party of the second part doss harsby relesss he party of the
firet part from any and oll e¢laims which exiot or may arise under the
provigiome of the gforosaid lewss, as so modifiad, except claims which may
be mubzitted under Sectioa 17 o the Fedaral iirport Ast.

Said property tranaferred hersty was duly declared surplus and
wag aseigned to the War Assets Administrator {or disposal, aciing parmant
to the provisima of the Surplis Property Act of 1944, as amended, Exscutive
Omisr 9689, and applicable rules, regulations and orders.

Tt by the acceptance of this instrunmnt or any rights hersander,
the said party of the second part, fer iteelf, it mucceasors and assigne,
agre=a that the aforesaid surrender af lsasehold interest and transfor of
othey property shall be subject to the following restrictioms, set forth
in sebparagraphe (1) ard {2} of this paragraph, which shall run with tha land,
impossd pursuant to the muthority of Ariisle 4, Section 3, Claume 2 of the
Conatitation of the United States of Amerios, the Surplus Property Act of

1944, as anended, Bxscutive Order 9689, gnd applicable rules, regulaticos
md orderas

!;*f_‘ (1) That the oforesaid leased premimes and all property described

in Parcel One above which together shall hareinafter be called the "airport®,
shall bo used for publis airport purtoses, mnd enly for such purposea, o
roasmable terms and withmt unjust discriminatien and without grant or
axorcine of mny exclusive right foar une of the girport within the neaning of
Seotim 303 of the Civil Asronmtice Act of 1938, As uzed herein, "mublic
airport mrposes® shall be deemed to exclnde use of the structurss conveyed
hareby, or eny portien thereof, for mamufacturing or imdustrial purposes.
fowaver, until, in the opinien of the Civil peronmtics idministratiem or its
succeasor Jovernmet agency; it 1s needed for public airport ourposes, any
perticular structure trensferrsd hersby may be utilired for nen=mamufacturing

or no-industriel pirposes In such manner as tho party of the sscond part

e
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doeas advisgble, provided that such use dosa not interfers with eperatien
of the remainder of the girpert as a public nri.:'purt.

(2) Thet the entira landing area, as defined in WAk Regulatiom 15,
datad Juns 26, 1946, and al) gtructures, improvemmts, facilities and oquip-
ment of the airport shall be maintained pt all times in food and serviceabls
condition to gasare its afficient operation; provided, howsver, that such
waintenance ghall be roquired as to gtructurgs, improvesants, facilitias and
squirment only during the remainder of their estimated 1ife as determined by
the Civil deronmutics ddminiairatioc or ifs suocessor Government agenocy. In
the event materials are required to rehabilitate or repair certain of the
aforenentioned structures, improvements, facilities or equiprent, they may
be procured by demolition of other strmcturss, improvements, facilities or
equiment tranaferred hereby and located o the above doscribed frenizes,
which have cutlived their use as airpert property in the epinion of the £ivil
Asranmtics Adminiptration or ita miccessor Governnent apency,

That by the accoptance of this ipstrumant, or my riphts hersunder,
the party of the aecad part, for itsslf, itg weccessore and asaipna, else
sesames the oblizatiene of, covenants to abide by snd agreas to, and this
surrendor axd tranafer is nade subject to, the following ressrvations snd
restrictioms aeb forth in subparagraphe (1) to (6) of this paragraph, which
shall run with the land, imposed marsugnt to the muthority of Artiele 4,
8oction 3, Clanas 2 of the Coostitution of the United States of Anericm, the
Surplus Proparty Aot of 1944, as amended, Exscutive Order 9589 ard applicable
rulse, regulations end orderss

g (1) That losclar em is within ita powers and rezscoably possible,
the of the seocnd part, and all mibsequent tranaferecs, shall pravent
nay use of land either within or totside the boundaries of the airport,
inclnding the coastructicn, erectiem, salteruticn, or growth of any etructure

or other object thereon, which use would be & hazerd to the landing, taking-aoff,
or maneavering of airereft at the airport, oy_gt.h'mﬂu_m_isf_\_ndnhmu

28 an airport,
e
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(2) That tha boilding arsas snd nen-aviatica facilities, as such
termp ars definad in TAL Regulation 16, datod June 26, 1946, of or m the
airpaet ghall be used, altared, modifded, or inproved ooly in & Denner vhich
doas not interfare with the effisient ocperatim of the landing area ad of
the airpert feoilities, as defined in WAA Regulation 15, dated June 26, 1846,

(3) That itinerant aircraft owned by the United States of Anerica
(hereinafl tar sooetimes referred o gs the “Governmont”), or operated by eny
of i%t3 employoes or agents on Oovernment husinees, shall at ell timea have
the right to uee the airpart in comon with othersj provided, however, that
guch use may be limited s nay be datermined at any time by the Civil
Aeronsutiss Administration or the mscessor Government agemcy to be nscassary
to prevent interferace with use by other mithorized alrcraft, so long as
such limdtation does not restrict the Oovernment's use to less than
twenty-five (25) per centum of capscidy of the landing arsa of the airports
Oovernzent uss of the airport by virtus af the provisims of this sub-
parngraph ghall be without charge of any nature othar than payment for
damage c_uuld by mach itinerant sireraft,

% {4) Tat during the axistence of any emorgency declared by the
President of the United States of America, or the Congress thereof, the
flovarnmint shall have ths right without sharge, except as indicated below,
to the full, unreatricted poaseasim, ocmtrol and use of the lamding area,
building arsas; and airport facilities, as such torns are defined in Wik
Regulation 16, datsd June 26, 1945, or any part tharedl, inshiding any
additiona or improvaments thersto made subzegquent to tha deoclaration of my
part of the alrport as surplus; provided, however, that the Oovernment shall
ba reapmaihle dnring the paricl of mich use for the mtirs coat of maintain-
ing 2]l much armas, facilitiea, and icprovemsnts, or the portions used, and
sholl pay a falr rental for the use of any installatimms or structures whioh
have besn gdded thereto withoat Federal aid,

{5) Tat no sxoInsive right for the uss of sy landing area or air
navigatio facilities, as sach terns ars defined in WAL Regulation 15, dated
June 25, 1946, included in or om the airpert ghall be grented or exercised.

w5
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{6) That the nirport may ba suceessivaly transferred only with
tha approval of the Civil Asrcnautics Adn:!nia‘trntim or the auccessor
Government sgency, ond with the proviso thal mch sabsaquant transferse
samixes all tha obligaticns imposed upon the party of ?.he secmd part by the
pravisions of this instrunent,

By acceptanca of this inatrument, or any right hersunder, the party
of tha peoend part further pprees with the party of the first part xe
followst

* (1) That upon a breach of any of the aforasald reservatims or
rastrictios by the party of the sstond port, or any subeaquent transferoe,
whother caused by the legal inability of said party of the second part or
subsequent transferes to parform any of the obligations herein set ecul, or
otherwips, the titlas, right of possession ard all other righta Yransferred
to the party of the second part, or any portion thersaf, shall at tha
option of the party of the first part ravert to the party of the first part
upon denand msde in writing by the War Asassts Mdninistratien or its aucceseor
Govemeent agency at lsast gixty (£0) deye prier to the date fixed for the
revesting of such titla, right of posmension and othar rights transferred, or
my portim therecf } provided, that, as to installations or siructurss which
hava basn addad to tha promises witheut Pedersl ald, the Jovernpent eshall
heve the optim to acquire title to or use of the same at the then fair
zarket valns of tha rights therein to bs mcquired by the Governnents

{2) 1That if the construction ss covenants of sny of the fersgoing
roservations and Testristlons recited herein ap covenants, or the applicatim
of the saps as covenanis in any partioular instence is held invalid, the
particular reservations or restrictions in questimn shall bs construed
instesd perely ns emditions upm the breach of which the Government may
sxsroise its optico to cause the title, right of possessim and all other
rights transferred to the party of the gecond part, or any portim thereof,
to revert to it, and the applicatim of saoh reservatime or restrictions as
eovengnts in any other instance and the comsiruction of the remaindsr of
smuch reservations and restrictions 2s covemgnisz shell not be affectad therabys

e
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10 HAVE AMD 70 WOID the property transferresd hereby, exceph the
proparty and righta excepiod and roserved nbw;, and under and subject to
the afarwsaid ressrvatioma, restrictions, s conditiona, unto the aaid party
of the gocond part, its mcceasors and analgna Zorsver,

1§ WITHESS TURREOY, bthe United Statea of Amsrisa, asting by and
through tha War Aagsets Administrator, has cauasd thess presents %0 be executed
4n its nams and an 343 behalf by J. FAINE H&RROP, Acting Deputy Ragimal
Director, War Assets Administration, and the CITY OF TACY, to evidence ito
complots aclnowledgment of , accord with, asceptance of and apresmesnt to be
bound by the terms, coanditiono, reservaticns and rastrictions set forth in
this instrument, has cauged thess presants to Lo exocuted in its nams and m
44 behgll by Js W. STOCKING, 1ts Meyor, and atteated by GHAS, B. DE FREITAS,
ity City Clark, and 1ts seal to be hersunto affixzad, all as of the

;! Z day of ill—-‘t—lF » 1847,

' ’ MNITED STATES OF AMERIGA
; Asting by snd Thromgh
Yar Aspets Administratico

i WITDNESSES) By
e = Aoting Do}ln;r Regimsl Dirsoter
\ Ze Office of Real Property Disposal
B z War Assats Administration
Sen Prancisce, California
H GITI OF TRACT
: 1 mumicipal corporatim
. WITNESSESs
: 7
. Aoy W
1 7
ATIESDs
- > Lo 47
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STATE OF CALIFCRNIA 3
1 58.
CITY AfD COONTY OF SAR FRANCISCO ¢ :

(n this 8 77 day of ')n.l-\—r ,1947, before me,

! o

MARIGN M. SENDER , & Hotary Fublde in and for the City asd County
of Ssb Francisco, Caliloroia, perscnally mppeared J. WATHE HAWROP, knomm to ms
to be tho Acting Deputy Regicmal Dirsctor, War Asesots Administration, =nd
Jnown o ms to be the pereon whoss nanme is mibscrihed to tho within instrument
a behalf of War Assets Administratice, mho axecuted said insirusent co behnlf
of the Unitel States of America, ond acknowlelged to me thet he gxecuted the
sams sa tha free and voluntary act and daed of the lnited States of America aad
the War Assots AMwdnistration and as his own fren and voluntary sct and deed.

“NoF e

Hotiry Publiz
n and for the City ond County of
(SRAL) San Pranoisso, Stats of Califernia

Uy ccmmiapion eXPITeal s r s Popho P of I
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STATE OF CALIPIRNIA

© COUNTYT OF SaN JOAQUIN

mﬂuugf—aqu
&UM )
Q.’L_Mﬂ-ﬂ_—(ﬁ?“ ?

knomn to ma to he thd Mayor of the CITT OF TReCY, and knom to bo to be the

5 884
2

¥

7&_,19&7. hofara ma DM’;«

a Hotary Public in and for R O

peramally appearsd J. Y. STCKIVA

peracn vhoge nana ia sabooribed to tho within instrupent on behalfl of the

CTIT OF TRACY, and acknowledped %o me that he axecuted the sane as tha free

and voluntary act and doed of the CITT OF TRACY ond as his om free and

volnntary act and deed,

(smax)



Steve Nicolaou

Atforney At Law

F45 W, T11h Strest, Su
Tracy, Colifornia 95

October 22, 2

it O
7R
i3
VIA E-MAIL & REGULAR MAIL

Robin K. Hunt

Manager, San Francisco Alrports District Office
FEDERAL AVIATION ADMINISTRATION

Western Pacific Region

1600 Marina Boulevard, Suite 220

Brishane, California 94005

Re: Traey Alrport, Tracy, California
Dear Ms. Hunt:

As a follow-up to my letter to you of October 21, 2013, I am also enclosing z
copy of Tracy City Council Resolution No. 273, which was approved by the Tracy City
Council on May 6, 1947 on a 5-0 vote. This resolution gave Mayor J.W. Stocking the
authority to negotiate on behalf of the City of Tracy with the Federal Government the
terms and conditions governing the transfer of the Tracy Alrport as evidenced by the
Instrument of Transfer dated May 27, 1947 (“Instrument™). Resolution No. 273 also gave
Mayor Stocking the legal authority to bind the City to those terms and conditions as
evidenced by his execution of the Instrument as noted in my October 21, 2013 letter to
YL

In my opinion, with this final document, I think we have been able io prove,
beyond any doubt, that the City of Tracy did enter into a binding, legal agreement with
the Federal Government governing the Tracy Airport, with said agreement governed by
federal faw as | previously stafed 1o you in my letter of October 21, 2013,

Should you have any questions or comments, please feel free to give me a call.

Stncerely,

STEVE NICOLAOU

Sh/sn
Fnclosure

{20003 B32.5501 « Tax (209 8320085



Apthur Sonnenberg, servlices $5.00
F.¥.Van Negs, Water & Cups 6.2
Given Electric G0 $54.00
Teacy dMachine & Engine Works & 2,50
Americen Grill, Heals gash 11
T moy Aubto Parts, suppliss & Bo, o7
Thacy Lumber G0, lumber & material 67152
S Frerichs & san, hond g 25,400
Good Eumbgr 00, supplles 22.35
Asgoclated 011 GO, veedol 8 75.03
Bauerfa Biack&mitﬂ Shiop. labor % B.7L
Fank B.Marks & Sons, Hgoad gravel ¥ mix & 29.06
Firestene Stores, supplies & 57.60
Thonpeon Hptors,parts & labor F1ih 71
Tredway's, suipplles % 15,34
Tne Tezxas 00, Gascline ghoc.96
Eneil 041 (0, motor oil . g BH.16
T ey Rook & Opavel OO, plant mix & gravel £120.00
Fire “epartment Membera B1L20.00
Herlef-Davideon Sales & Bervice, parte & lobor & 7.20
e A.Lletz 00, supplies % E.80
Sente Conpensation Insurgnce Fund, premium gL66.14
Crans vumpany, supplien § 17.69
Hatural Ges "quipment, supplles - B1EG.GG
Heptuns Meter GO , supplise 6543, 37
2. ¥ . Moliaw, motor graﬂer SE00, 00
Butkner Manufecturing G0, supplies $1L06.53
¥sulffel & Esser 0, supplies g€ 6.05
Dellman Supply GO, supplies 656,17
Tay-Holbrook Inc 810362
Pelta Plpe & Supply OO, stppliss g% 1s.02
Hueller CU, suppliea 5o lLg
Tne Fred W.Henke G0, cupplies : gabl kg
LBacon G0, & 1
§g§2€§u§ G%gpar&tion??guéggiee glgﬁtzﬁ
Iowa Valwve 00, supplles g4z, 85
Gar&on Rowe GO, Quarterly Audit PLET B0
SeTiERBEE SO L BRI B2 0, awppee $12.9
Bgandard Dffice Eguipment [0, services % 1?:
Water Works Bupply 00, supplies BLAET . 6L
ATt Congrete Works, meter boxes 1k, 80
¥onroe Caloulebion Mechine G0, Inc maiﬁuaﬁaﬁea 00
¥ And H.Builders Supgly, Lumber 51&; B3
Fadrbanks, Morse & 00, starters & Be7.77
Howard E}.Qisaslh gervices ss Planning Consultant e BO0 .00
Kesne,Riese Supply 00, suppliss g 257.04
Ray'e Sadio Shop, services & 72.15

Twe followlng resclublion was introduced by louncilsan Bheppard.
HESCLUTION HO. 2Y3 ——

HESOLUT ION OF CITY COUNCIL OF THE CITY OF TAACY AUTHORIZING
APPLICATION FOR TRAMBFER TO0 IT OF AIRPORT PROPERTY BY WAR :
ABSETS ADHINISTRATION AND APPOINTING AGENT TO REPHRESENT SAILD
CITY OF TRACY I HEGOTIAT IHNG AND CONSUMBATING SUCH TRANBFER

£, . e
WHERAS, The Wor Assets Administreiion terstofore gave
notice by publlication of evailapility of Btockton Aux. 5 (Teacy)
i the County of Ban Joaguln, State of {8lifornis undsr the

surplug Property Act of 194k se mmended and War Assets Aministretion
Ryguiation 16, deted June 26, 1046, +

WHEREAS, the CLty of Trecy Harough 1ts City Council ig
akout to make appllivation W the War Ascets Administretion of
e United Btetes for the transfer to 1t of that cartain

DBropesriy

hereirafter described as alrport property, under the Burplug
Froperty 40t of igihy ard ,




¥

WHEREAS it is necegsary that an sgent and representative [

B¢ appointed by 8sid Glty of Tracy %o negotiate for such Sramsfer !
/ gnd glgn and aceept the necesgary documents on behalf of sald
City thersior,

IT I5 HEREBY RESOLVED that ssld Clty of Tracy make appli-
cation 0 the Wer Assets Administration of the United Stetes for
the transfer to said Oty under the Burplus Property At of 19Uk,
ag amended, of theb certsaln real properity located in the County
of Ban Joaguln, State of Cglirornis, described as folleowa:

Beglnning u«t the NE corner of the SE} of Ssction §,
Townahlip 3 South, Bange 5 East, Mpunt Disblo Bage &
Herldian, running Shence Hgrtherly glong the Eesterly
line of Hgetlon & 1,000 fee$; running thence Wesigrly
parallel and dlstant 1,000 feet Hortherly from the
South lime of the Nertheast guarter of seld Ssotion 2
%0 g polnt on the Wepterly line of ssid HE: a dlstance
of 2,633.0 feat; running thence N rtherly along the
Wasterly lire of sald NER HSO fee? more or less to &
point 1,490 feet N,rtherly of the BE corner of the L2 Y
of sald S€ctlon B; running wWence Westerly parel lel
and dlgtant 1,490 feet Hortherly at rdght angles from
the Boutherly line of the NWi of paid Sectbn E & dlge
tamce of 2,033.0 feet mere or lees to o point on the
Westl Lyne of the NWE of salid Sgcetlon 8; running thence
Boutnerly along the Westerly line of sais Bzction & &
distance of 1,490 feet to the West corner of said
Spction 8; running thenose Enpterly along the South Line
ol wie NE of sald Section 8 & dlsgtanse of 5,860 feet to
the NE cormey of the 8E} of said Bgetlion B, being the
polnt of beglnning; excepting therefrom that portion
lying within J fferson Road on the Fagterly Boundary
of pald trsact, containing 150,51 acres, uore or less,

%ﬁget‘mr with the bulldings and improvement s th ereon, and operating
dguipment. .

. IT I8 FUHTHER RESOLY that the Mayor of sais Uity of
Tpacy , be Emﬁﬁmmmd &I BppOLOLED THE Spent
&l reprecéntatlve of  said Uity for the purpose of and with
authorlT¥ 60 Behall ofF said City tg nego‘ﬁ;ﬁ?‘ﬁ?% for and sign the
sald aplIYCETICH I6F TFaAETsT of Bioh property to paid Gity of 1
Tracy _IC _accept GEIIVETY Ol BTl #5Fmal Inotruronts ol trgnsfer, ol
B0 _Bign on oehslf af aetd ClEy BnY AT0 all GocURERT s et maEY be
Hecessary o complete sald transaction snd iransfer,

: IT IS8 FURTHER REBOLVED that 8ald City of Tracy shall be
- bound by &lﬁhmﬁﬁm%%s_}x%@mm end corditions of
transfer as set forth in said applicEEion.
LilSREC BB BEL 10
. Thet sald applicetion shall be mds pursuant to the pro-
wiglone of and by virtus of euthority glven by the Rdunicipal
and County Alrport Law?, States 1927, Page W5, &5 smended, b2 ing
aleo known as Aot 149 ip Deerings Genersl Lswe.

Adopted by the City Couneil of the Gity of Tracy , Btate
ol California on the H%h day of Hry, 1947, by the following vote:

iR
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Aver Councilmen, Eagan
Hoes: Counclimen, none
Absent: Hene

» Lursen, Rateicin, Sheppard, Stocking

Btate of Jalirornis }

‘ } 88,
County of Sgn Joaquin

i, Chariss E. DeFreitas, TRy
State of Caliiornis, do Dereby ocertir I ’

B




IR WITNESBS ¥HERECF, I heve lereunic set ay band and affixed
the seal of sald CLty of Treoy, on this 6th day of Hay, 1947,

ra g,

Gﬁwéxz’}‘ b L T

The following resclution was intrroduced oy Louncilman Larsern:

ARSOLUTION RO.2YE

BESOLVED,ny the City Council of ths Civy or Tracy toat the sum or
Five éents {52} be transferrad from the General Improvement g
Fund #2 t¢ thoe General IToprovement Bong Fund g6, o

Tne above resolution was introduced b
its mdoprtion, The mobion was seconded by
eall showed the following vobe:
§§§§;C§§§§ilmen,E&gaﬁ,bﬁ?ssn,ﬁatekin,8nepgard end Stocking
ABBENT: HONE :

¥ Councilman Larsen,mho moveq
Cému;ciman fatekin and pe13

TCyty Clerk
AEBOLUTION NO. 275

SHERLAG, there are now growlug vpon whne folloving describeg
siresls end/or sidevalks snd/or privete property within the City
of Tpesey, wesds whilch beur seeds of 8 wingy or downy nsture or
atfain such a large growlh #5 fo becowe 7 flre menace when ory,
or which are othervwise noxious or dangerous, and

YHRHEEALD, the £ity Usouneil of the City of Tracy bellieves
¥ ¥ ¥
that the ssid weeds Bre & publle nuissnce.

HOW, THIREPNRE, BD IT RESOLVED by the City Counecil of the
City of Tracy, Couniy of Sen Jonquin, S%tate of Colifornia, ithat
the weeds now groving upon the hersinniter deseribed property are
hereby found ard declared fo he 5 nublic nuisance, &and

BI3 OPT PIHTHNR REUOLYED, thet the Juperintendent of Public

Yerks and other offieciale of the ssid City shall proceed ig have
the same sbnted ne provided LY Act 53197 of Deerings Onlifornia
General Lave of the Stete of f8lifarnis, snd

HEGOLYID, tnat the property Lorein raferred to
aoy, Dounty of Zan Jpequin, Stnte of

icularly deveribnd Be fallovg:

14, Block 56, City of Teuecy
1 ; @ H "

2]
3‘ # () ?3“‘5 L R ®
13, 2%,
ka4 £ 3

"owl,
Lot k2, Few Jub of Jest Fark icreage

Al of property, Irmandade Portuguess De Feste Do

Sgperite De Trucy, Inc. bounded by Y. ¥inth oo the
Korts, Winuler on sthe Yout, and West 3ixth Street

on the Gouth.

1ot 199, Farker Villas #3

= ?‘Q L3 -]
* 119 ) = ge
4 }-ll 5 H £z #
lot 40, Hpllywood fHnor
Hast 50 Teet of Lot 11, Berker Yillas
Feot 100 feet of Lot 42, Parzer sieres
Ista ¥ end B, Slascks Jduition .

éﬁﬁjff myor ol the CFLy of Traey




COMMENTS OF STEVE NICCLAOU
Good evening Mayor Ives, Council Members and Staff.

In reading last Friday’s Tracy Press article, I was very encouraged to see that
Councilmember Rickman, Councilmember Young and our City Manager, Mr. Churchill,
all appear to be in favor of having the facts and circumstances thoroughly investigated
surrounding the April 23, 2013 memorandum from Mr. Serpa to Mr. Buchanan and the
check dated June 19, 2013 from Surland to the City of Tracy that referenced the 2009
ALUCP.

I trust that Major Ives, Mayor Pro Tem Maciel and Councilmember Manne are
also of the same mindset to have this matter thoroughly investigated {o ascertain whether
anything improper or not incurred with respect to the airport. This would be in keeping
with the promise of transparency and integrity in government each of you have stated in
the past as being of paramount importance to you.

However, in my humble opinion, [ believe that this Council should not engage in
any such investigation or inquiry. Instead, I believe that it should refer this matter to the
Grand Jury for investigation. My reasons are as follows.

First, one of your key witnesses, Rod Buchanan, is no longer employed by the
City. In fact, it is my understanding that Mr. Buchanan has moved out of the state,
residing and working in Arizona if T am not mistaken. This Council does not have the
authority to compel Mr. Buchanan to appear before this body to answer questions
concerning this whole airport matter. The Grand Jury does have that legal authonity
through its power to issue subpoenas and hold persons in contempt for disobeying a
fawfully issued and served subpoena.

Second, along those samne lines, this Council does not have the power to subpoena
witnesses and documents, such as, for example, private e-mail exchanges, bank records
of private parties to ascertain whether any moneys from sales of fuel at the airport during
the relevant time period changed hands, and other documents in the possession of
interested parties evidencing some sort of private agreement along the lines aliuded to by
Mr. Churchill in last Friday’s Tracy Press as possibly existing between Turlock Air and
Surland. The Gram Jury does have that power.

Third, this Council does not have the power to place witnesses under oath to
provide testimony; nor does it have the power to hold uncooperative witnesses in
contempt, nor to refer them for prosecution if they are found to have committed perjury
by lying under cath or obstructing justice. The Grand Jury does have these powers.

Fourth, given that the Council would in essence be investigating itself, there
would in all likelihood be a perception in many minds that if you were to come back and
say there was nothing amiss and that was truly the case, that you did not dig deep enough
because you did not want to make yourselves and/or the City “look bad”. Having an
impartial third party such as the Grant Jury, with the appropriate investigative tools and
authority at its disposal, there is a greater chance that its findings would be accepted, and
a lesser chance of having them disregarded or not give credence. If nothing illegal or
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unethical occurred, wouldn’t you want that “Good Housekeeping” seal of approval issued
by the Grand Jury?

Fifth, by having the matter investigated by the Grand Jury, you would have
professional staff, such as members from the District Attorney’s office, assisting and
giving the grand jurors guidance in conducting its investigation in complete compliance
with the law, insuring that minimum requirements of due process were followed so that
the inquiry would not degenerate into a witch hunt.

Finally, by having the Grand Jury do the investigation, it is my understanding that
the City would not have to pay a dime for having the investipation conducted.

In conclusion, if this Council is serious about having this matter thoroughly
investigated and letting the chips fall where they may, then it appears the only logical
choice is to have this matter referred by our City Attomney to the Grand Jury for inquiry.
And [ would like to point out to you that there is precedence for this type of action -
tonight, the Stockton City Council is expected to authorize and direct their City Attormey
to refer to the Grand Jury its own mayor, Mayor Anthony Silva, for investigation for
alleged Brown Act violations stemming from that City’s attempts to hire a new city
manager a few weeks back. If that Council can refer its own mayor 1o the Grand Jury for
investigation, why can’t you on this important issue? By doing so, no one can accuse you
of shirking the duty vou undertook when each of you took an inviolable oath to uphold
the law upon taking the office each of you now hold.

Thank vou for your time.



ABBOTT &

KINDERMANN,LLP

ATTORNEYS AT LAW

November 27, 2013

Brian and LeAnn Van Lehn
340 Winston Court
Tracy, California 95376

Re:  Leprino Foods Matter

——

Dear Brian and LeAnn, e

Thank you for your confidence in Abbott & Kindermann, LLP. We understand
that our services are no longer required for the matter for which this firm was retained. In
these circumstances, our practice is to provide formal written notification to the client
that the attorney-client relationship has concluded, and that we are closing our file.

Thank you for the opportunity to be of service. Should you have any fufure needs,
or should this matter require further attention, please feel free to call me.

Very truly yours,
Diane Kindermann Henderson

DKH/sb
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SUITE 400
ACOUSTICAL AND VIBRATION CONSULTANTS EMERYVILLE. CA $4608

Tel: 510-658-6713
Fax: 510-652-4441
www. wial.com

CALIFORNIA NEW YORK WASHINGTON

12 December 2013

Mr. and Mrs, Brian Van Lehn
540 Winston Court
Tracy, California

Dear Mr. and Mrs, Van Lehn,

This letter reports our assessment of low-frequency mechanical neise at your residence at

540 Winston Court in Tracy, California, and the surrounding neighborhood. The purpose of the
assessment is to try to assess and account for the noise disturbance you have reportedly been
experiencing over the past several years since the neighboring Leprino Foods plant was expanded
and enlarged. As described to us by you, one of the primary ramifications of the noise has been a
regular disruption of your ability to sleep through the night.

Our analysis of calibrated noise recordings made at 540 Winton Court and other neighboring
properties has identified two strong, low frequency tones which would account for the reported
disturbance. In this report, we will explain why the tonal noise is disturbing and annoying, as well
as why the simple, A-weighted noise level measurements that were done previously in other prior
studies may have failed to identify the problem.

While the exact source of the noise is unknown at this point, it 1s likely caused by mechanical
equipment at the Leprino Foods processing plant. For reasons based on both the sound data and
observations made by you, we conclude that the source is mechanical equipment serving the
building itself, not the refrigerated rail cars that are often stored behind the plant. The acoustical
analysis data provides identifying information about the source of the disturbance which would
make exact identification of the equipment relatively simple.

BACKGROUND

Leprino Foods operates a processing plant behind the homes on Winston Court and Colony Drive.
Previous noise measurements sponsored by the City of Tracy and Leprino Foeds have concluded
that the noise level generated by Leprino operations are less than the 67 dBA allowed by a Noise
Exemption Application approved by the City. The major identifiable noise sources at the Leprino
plant are diesel-engine powered refrigeration rail cars, building HVAC and other mechanical
systems.
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Acoustical Investigation
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ACOUSTICAL MEASUREMENTS

Sound is the propagation of mechanical pressure waves through a physical medivm, most commonly
air. When the pressure waves hit a person’s eardrum, the mechanical energy of the wave is
converted into what we perceive as sound. The pressure waves can have different frequencies, and
the relative amplitudes at the various frequencies are what give different sounds their distinct
characteristics. A bird call sounds like a bird call because of its particular frequency content.

The unit of frequency is the Hertz (Hz), 1 Hertz = | cycle/second. Humans can typically hear
sounds between 20 and 20,000 Hz, but they don't hear all frequencies equally well. Human hearing
is most acute between the frequencies of 1,000 and 6,000 Hz. At higher and lower frequencies,
human hearing not as good. so people tend to judge these frequencies as quieter than frequencies in
the acute range even when the decibe! level is equal. At low frequencies, people often confuse
sound with perceptible vibration.

Experiments to quantify the human ability to hear different frequencies were conducted in the early
part of the last century. In 1930s, this work culminated in the A-weighting curve that filters the
different frequencies in a manner similar to the human ear. Low and high frequencies are
discounted, while frequencies between 1,000 and 6,000 Hz are boosted slightly. After the
frequencies have been filtered by the A-weighting curve, the remaining sound energy may be
summed to obtain a single number decibel level that is intended to correlate well with human
perceptions of loudness. This single number, A-weighted decibel level is denoted by "dBA", where
the "A" represents the A-weighting.

A very common means to analyze the frequency content of a sound is by 1/3-octave bands. This
analysis resolves the sound into bands on a logarithmically spaced scale. This is similar to the piano
scale, but whereas there are eight musical notes in each octave, the acoustical analysis only uses
three bands per octave.

Another common way to analyze the frequency content of a sound is by narrowband analysis. In
this analysis, the frequencies are resolved into equally spaced bins, typically | Hz wide. This
analysis is useful for determining the exact frequency of a tonal noise.

For this investigation, Wilson Ihrig provided the resident of 540 Winston Court, Mr. Brian Van
Lehn, with calibrated audio recording equipment consisting of a Briiel & Kjer Model 2230 Type |
Sound Level Meter and a Sony PCM-M 10 digital recorder. The equipment was calibrated with a
Brilel & Kjer Model 4230 Field Calibrator immediately prior to deploymeat; the signal of the Field
Calibeator is itself traceable to the Mational Institute of Standards and Technology (NIST) though an
annual calibration verification process.

Mr. Van Lehn was shown how to turn on and operate the equipment to make recordings. Upon
retrieving the equipment, Wilson Thrig downloaded the recordings and analyzed them.

Figure | shows twe 1/3-octave band spectra obtained in the master bedroom of 540 Winston Coury
with the windows closed on April 8, 2013, Both of these spectra show sound levels averaged over
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several minutes of time. The one at 5:04 AM does not contain any unusual components and sounds
like the typical ambient in a suburban home.

In contrast, the spectrum at 5:14 AM contains & very strong tone about midway between the 40 and
50 Hz 1/3-octave bands (the ones between 31.5 and 63 Hz — only the main octave bands are labeled).
The 50 Hz band level, 58 dB, is more than 20 decibels higher than the adjacent 63 Hz band level,
and the 40 Hz band level is more than 10 dB higher than the adjacen: 31.5 Hz band level. In general,
when a tonal noise level exceeds the neighboring bands by more than 5 dB, it becomes distinctly
audible and potentially annoying and disturbing. It is somewhat rare to have a tonal noise in a
residence that is 20 dB higher than an adjacent band.

While this level analysis provides a strong indication that the tonal noise will be annoying and
disturbing, it does not capture another element of the problem which is that the low frequency sound
waves are imparting sufficient force on the home that they cause the windows and possibly the
structure itself to vibrate. This is clearly audible in the recordings which could be played back to
City officials or Leprino Foods representatives.

The source of the noise is clearly mechanical equipment as it can be heard starting and stopping in
the recordings. Figure 2 shows the level in the 50 Hz 1/3-octave band over a 30 minute period on
the morning of April 8, 2013. To be clear, whereas Figure | shows the spectra at frequencies in the
12.5 to 5,000 Hz bands averaged over several minutes, Figure 2 shows only the level in the 50 Hz
band over a period of about 30 minutes. Initially, when the rumble sound is present, the level is
about 60 dB. When the equipment shuts off for a few minutes, the 50 Hz sound level drops to 33 to
40 dB. Then, the machinery starts up again, the levels rise to near 60 dBA again, and the rumble and
rattling are again clearly audible.

Figure 3 shows outdoor spectra at 540 Winston Court at various dates and times when the strong
40450 Hz tone was present. These spectra establish that the tone cccurs regularly. This figure also
shows strong tone in the 80 Hz band (the one to the right of the 63 Hz band}. This may be a
harmonic of the 40/30 Hz tone or it may have a separate source. As this tone is also often 10 dB
higher than the adjacent bands, it by itself would is potentially disturbing and annoying,.

Figure 4 shows a limited amount of data collected at other residences in the neighborhood. These
exhibit the 80 Hz tone, but not the 40/50 Hz tone. However, the 80 Hz tone s generally stronger in
these spectra than it is in the Figure 3 spectra. These data substantiate that the Leprino plant
generates tonal noises throughout the Colony Drive and Winston Court neighborhood.

DISCUSSION

Numerous studies document that A-weighted decibel readings often fail to adeguately identify noise
problems when low frequency noises are involved. In Guidelines for Community Noise by the
World Health Organization, the general shortcoming of A-weighted noise levels 1s noted:

Thus, current practice is to reduce the assessment of environmental noise to a small number
of quite simple quantities that ara known to be reasonably well related to the effects of noise
on people [e.g., A-weighted dacibels]. These simple measures have the distinet advantage
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that they are relatively easy and inexpensive to obtain and hence are more likely to be widely
adopted. On the other hand, they may ignore some details of the noise characteristics that
relate to particular types of effects on people.

"Some details of the noise characteristics” include, among other things, low frequency content. For
example, one study compared noise with a peak at 250 Hz to that of a noise at 100 Hz and found thar
-~ at the same A-weighted level — the noise with the lower frequency tone was more annoying. The
study concluded that, in general, A-weighted noise levels underestimate annoyance for sounds below
200 Hz. (Persson et al, 1983)

Other studies investigated the effect of low frequency content by comparing the C-weighted noise
level with the A-weighted noise level. For the purposes of this discussion, it suffices to know that
C-weighting does not de-emphasize the 40, 50, or 80 Hz 1/3-octave bands nearly as much as
A-weighting.! These studies have concluded a C-weighted noise level more than 20 dB greater than
the A-weighted level is a good indicater of a low frequency noise problen. (Broner, 1979; Kjellberg
et al, 1997}. In this matter, the dBC level in the Van Lehn's bedroom is 26 dB higher than the dBA
leve! (based on spectrum in Figure 1; dBC level not shown on figure), a strong indication of the low
frequency noise problem there.

A physiological study by Ising and Ising related low frequency noise content with the abnormal
secretion of cortisol, thereby affecting a person’s normal sleeping patterns. The study used a noise
source for which the C-weighted level was 26 dB higher than the A-weighted leve! (which,
coincidentally, is the difference in the Van Lehn's bedroom based on the spectrum in Figure 1), and
found that the low frequency noise stimulated the release of cortisol during sleeping hours when
cortisol levels would normally be low. (Ising and Ising, 2002). This study concluded that
A-weighted noise levels are inadequate for assessing the impact of low frequency noises at night.

The World Health Organization's Guidelines for Community Noise also address the adverse effects
of noise - including low frequency noise — on sleep:

Uninterrupted sleep is a prerequisite for good physiological and mental functioning, and the
primary eftects of sleep disturbance are: difficulty in falling asleep; awakenings and
afterations of sleep stages or depth; increased biocod pressure, heart rate and finger pulse
amplitude; vasoconstriction; changes in respiration; cardiac arrhythmia; and increased body
movements. The difference between the sound levels of a noise event and background
sound levels, rather than the absolute noise level, may determine the reaction probability.

it should be noted that low-frequency noise . . . can disturb rest and sleep even at low sound
pressure levels. When noise is continuous, the equivalent sound pressure level should not
exceed 30 dB(A} indaars, if negative effects on sleep are to be avoided. For noise with a
farge proportion of low-fraquancy sound a still lower guideiine value is recommended.

' The weights of the relevant bands are:

40 He 30 Hz, 30 Haz
A-weighting -34.6dB -301.2 4B -125 41
C-wetghting -2.00d8 -1.3dB <3548
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The first passage points out that the "difference between the sound levels . . . may determine the
reaction probability.” As can be seen in Figure 2, the increase in sound levels in the 50 Hz band
when the tonal noise comes on is the order of 20 dB. In the calibrated audio recording made on that
day, the machinery can clearly be heard running, turning off, then turning back on again. In the
same manner that the cycling of a hotel air conditioning unit disturbs the sleep of many people, so
does the cycling of the Leprino plant low frequency noise disturbs the Van Lehns, a key difference
being that the Van Lehns have no control over the situation they are in.

The second WHO passage provides some quantitative on this issue. It notes that for most noises, a
limit of 30 dBA is appropriate for good sleep, but "[f]or noise with a large proportion of low-
frequency sound a still lower guideline value is recommended.” Unfortunately, the document does
not provide any additional insight on what the "lower guideline value" might be, but it is very
common for noise ordinances and other regulations to weight tonal noises by 5 dB, indicating that
25 dBA would at least be a good starting point. As Figure | shows, the noise level in the Van Lehn's
bedroom when the tonal neise is present is 32 dBA.

In almost any situation, a tonal noise that exceeds the adjacent frequencies by 20 dB would be
deemed highly annoying and disturbing by most people. On that basis alone, many commercial
businesses would be compelled to reduce the tonal noise permeating the Winston Court and Colony
Drive either through their own "good neighbor policy" or by the City in which they operate.

In this particular case, something associated with the 45 Hz tone sometimes causes the windows at
54¢ Winston Court to rastle audibly and for the intensity of the sound inside the home to increase
perceptibly. It may be that this is caused by a fan at Leprino Foods operating near a stall condition,
but that is conjecture at this point. The intensity of the disturbing phenomenon is not conjecture,
however, as it is clearly and unmistakably evident in many of the recordings made by Mr. Van Lehn.
These could be played back for others to hear for themselves, if desired.

CONCLUSIONS

1. Mechanical equipment in the vicinity of 540 Winston Court is generating a very strong tonal
noise in the 40, 30, and 80 Hz 1/3-0ctave bands. The tones exceed adjacent bands by some
10 to 20 dB which is a strong indication that most people would find them highly annoying.

3

On occasion when the 40/50 Hz tone is present, the windows of 540 Winston Court rattle and
the acoustic environment inside the bedrooms becomes particularly intense. The exact
physical cause of this has not yet been found, but the phenomenon itself is captured on
several calibrated audio recordings made in the home.

Tuted

The A-weighting filter greatly discounts noise at 40, 50, and 80 Hz. Scientific research has
determined that A-weighted measurements would be inadequate to properly address the
annovance, disturbance and health effects of this sitwation where strong tones are present in
those frequency bands.
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Scientific studies have found that a difference of more than 20 dB between dBC noise level
and the dBA level was a strong indicator of a low frequency noise problem. This difference
has been measured to be 26 dB in the bedroom at 540 Winston Court.

One scientific study has found that normal sleep patterns can be disrupted by abnormal
cortisol secretion when the dBC level exceeds the dBA level by 26 dB {as it does in the
bedroom at 540 Winston Court).

The World Health Organization, based on decades of research, recommends a noise limit in
bedrooms lower than 30 dBA when a large proportion of low frequency sound is present.
We take this to mean 235 dBA, if not lower. The noise level in the bedroom at 540 Winston
Court when the strong 40/50 Hz tone is present is 32 dBA.

Though the exact source of the mechanical noise has not been identified. mechanical noise of
this nature could be readily abated by standard noise contro! equipment and design
techniques.

Please contact us if you have any question about these acoustical measurements or our analysis.

Very truly yours,

\

Der:

WILSON, IHRIG & ASS(Z;J&TES, INC.

c iy

Principal
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Strong rumble audible;
window rattling

Time
(4/8/2013, 4:56 AM 10 5:26 AM)

FIGURE 2 SOUND LEVEL IN 50 Hz 1/3-OCTAVE BAND
{Vertical scale in dB)
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FIGURE G RECORDINGS AT 540 WINSTON CT ON VARIOUS DAYS



WILSON, IHRIG & ASSOCIATES, INC. 11 Acoustical Investigation
540 Winston Court, Tracy

gg I | i ! 1 H i f H
o i P o P . P : ! i .
80 -
& -
g & =
o - -
(s - ek
p 70 =
jax] - =
== L .
o . =
A - gt
-1 Lo T
p B
& - -
@ - 5
E brsromoneor I
£ - -
2 - -
3 B8]
o [—
0 o
k=] - o
= —— PR
O . .
m Lo o
o o -
a0 4D
I e .
O ]
) . i
30 - =
o LF ] L o
OA 16 31.5 53 125 250 500 1k 2k 4k AW

Fraquency, Hz

Qs 25400

Lo 2540 Colony Dr. 7

Loty 537 Winslon O 7THG/2013

FIGURE 4 RECORDINGS AT OTHER RESIDENCES



