Michael A, Hill
Direct Dial No.
(714) 384-4332
Email Address
mhili@gdsriaw.com

February 16, 2016

ViA HAND DELIVERY

City Council of the City of Tracy
c/o City Manager's Office

333 Civic Center Plaza

Tracy, CA 95376

RE: Extension of Interim Qrdinance Prohibiting the Issuance of Land Use Entitlement for
Warehouse and Distribution Uses Along the 1-205 Corridor {Ordinance 1205)

Ladies and Gentlemen:

On behalf of our client, Rados Properties — Califormia Land, LLC (“Rados™}, this letter {s written to
underscore Rados’ objections in connection with the actions by the City of Tracy (the “City™) to restrict
industrial use along the 1-205 Corridor. Rados’ prior letter is attached hereto for reference.

Rados purchased its property along the 1-203 Corridor relyving on the assurances from the City that it
could develop its property for industrial use. Based on these assurances, Rados has marketed and
continues to market its property for industrial use and even has two sample site plans on its websile
depicting petential industrial projects that could be developed on its property. The site plans are attached
hereto for reference. Now that the City appears to be reversing its commitinent, and given that there is
not a strong demand for retail space in the City of Tracy {(evident from the 1-235 Corndor Retail Demand
Study prepared by BAE Urban Economics), this is likely to lead to severely diminished value of Rados’
property and render it unmarketable.

Rados is optimistic that a balance can be achieved between industrial use and commercial use along the [-
203 corridor in the long term; however, this would require retail demand to increase significantly and for
the City to construct an interchange, neither of which could be achieved in the near future. Rados is
relying on the good faith, judgment and consideration of the City Council to protect the interests of all of
the citizens of the City - residential, conymercial and industrial. We strengly urge the City fo reconsider
its course of direction.

We appreciate your continuing attention to this matter.

Regards,

Michael A, Hill

3200 BRIS =O§., TREET, STE. 850 COSTA MESA, CA 928626-1810
£10340385.1) el [714] 384-4300 . Fax: [714) 384-4320
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ce: Dan G. Sodergren, Esq., City Attorney
Mr. Troy Brown, City Manager
Mr. Andrew Malile, Development Services Director
Mr. Les Brown

Attachments

{H)540385.1}



RADOS PROPERTIES — CALIFORNIA LAND, LL.C
ONE OF THE RADOS PROPERTIES FAMILY OF COMPANIES

2002 E. MCFADDEN AVE., SUITE 20
SANTA ANA, CA 92705

PHONE 714/835-4612 FAX 714/835-2186
BY E-MAIL
January 4, 2016
City Manager
City Council
City Attorney

Tracy, California

We write to express our concern with what, to horrow a phrase, appears to be a “rush to judgment”
regarding the development of property along Interstate 205 from Tracy Boulevard to the east city limit.

Some ten years ago, we made a significant investment in 42 acres of industrial property at 3601
Pescadero. Atthe time, we were assured that the City wanted industrial development in the area with a
very straight forward Development Review process. These assurances came from the City’s Community
Development Department and other members of the City planning staff. In addition to what we were
told by City staff, the City’s commitment to industrial development in this area was evidenced by the
Northeast Industrial Specific Plan, by plans for a Community Facilities District, and by existing, freeway
fronting industrial uses on contiguous property. Moreover, there was a significant amount of industrial
development in the area at that time with more planned. Insum, in 2005, and at all points since, all
indications were that the City wanted industrial in the area around our property.

But recently, for reasons that are unclear, the City has dramatically changed its position. Now, we are
told that industrial development along the freeway does not project the desired Image of the City to
travelers passing through Tracy. How the image projected by industrial development has changed over
the last ten years is not clear. Nor is it clear why the City has not met with landewners In an informal
and collegial exchange to discuss the City's aesthetic concerns and ways in which they might be
addressed. Had such discussions been held, the City might have learned of the economic concerns
created for landowners by its sudden change of caurse

Apparently the City has undertaken at its expense a quick economic analysis to provide more ‘
information about possible non-industrial land uses along the [-205 Corridor. The study by bae urban
economics does little to comfort any landowners in the 1-205 corridor. Over the next fifteen (15) years,
bae projects for the entire City only a 26.4% increase in retail sales, less than 2% per year. Moraover,
projected land absorption is very weak even before one considers that the study ignores the impact of
g-commerce on retail sales which could further reduce the demand for retail land. And it ignores the
obvious tendency of some retailers, auto dealers and big-box retailers for example, to cluster together,

LWB/CA Land/City of Tracy-Land Use in 12035 Corridor Redline-0105i6 ms



which could leave an arez without such retailers today with none in fifteen years even if there is robust
growth.

Based upon the above, it is our contention that changing/limiting land uses in the 1-205 Corridor and/or
establishing overlay zones could condemn landowners to a lack of demand for their property for the
foreseeable future, with predictable consequences of serious economic damage. Consequently, we ask
the City to slow down and give more consideration to balancing the interests of landowners and the
travelers on the [-205.

Sincerely,
Les Brown
Operations Executive

LWB:ms
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PEPPLE CANTU SCHMIDT pLLC

303 14" Sureet. Suite 900, Oakland. CA 94612

Stephen K. Cassidy,
(5107 277-43560 Direct
scassidyapesiegal.com

February t6, 2016

Honorable Michael Maciel, Mayor
and Members of the Tracy City Council
City of Tracy
333 Civic Center Plaza
Tracy, CA 95376

Re: February 16, 2016 City Council Meeting: Agenda Hem 3. Proposed Moratorium
Extension for 10 Months and 135 Davs

Dear Mayor Maciel and Honorable Members of the City Council;

This firm represents YRC. Inc., doing business as YRC Freight (“YRC™), in connection
with the City’s proposal to enact a year-long moratorium that would prohibit approval of
warehouse and distribution Tacilities on land long planned and zoned for industrial purposes’ (the
“Moratorium”). YRC is owner and operator of a freight terminal on approximately 78 acres of
land located at 1535 E. Pescadero Avenue within the Study Area designated by the Moratorium
{the “Property™).” YRC is the surviving entity of the merger of the Yellow Freight and Roadway
trucking companies. and as such has owned the Property since it was originally developed and
annexed to the City in [1989-1990. YRC is under contract to sell approximately 22 acres of the
Property located to the west of the freight facility (the “Sale Property™) to an affiliate of Industrial
Property Trust. Inc. ("IPT7). IPT desires to develop the Sale Property for warchousing.
distribution. manufacturing, and/or flex uses (the “Project”). IPT submitted a formal application
for the Project to the City on January 4, 2016.

' Emphasis in quotations is supplied and citations are omitted unless otherwise noted. The

affected properties are generalty located within 300 feet of 1-205 from Tracy Boulevard east to the
City limits (the “Study Area™).

° Despite repeated assurances that affected property owners would be notified and consulied
throughout the City Council’s deliberations over the [-205 corridor, YRC only became aware of
the Moratorium through a postcard mailed notice received on January 4, 2016, the day before the
Moratorium was initially enacted, and a mailed notice of the extension post-marked February 4,
2016.

* YRC has spent in excess of $20 million for the construction of its freight terminal, providing
over 200 well paid jobs with significant benefits to local residents. This significant investment
was made based on the General Plan, Industrial Areas Specific Plan (*ISP™), and zoning
designations applicable to the Property. YRC enjoys its location in Tracy and has always strived
to be a good corporate citizen of the City.

Seattle Offiee Web Florida Office
1008 Second Avenue, Suite 2930 PCSLEGAL.COM 2430 Estancia Boulevard., Suite 114
Seattfe. WA 98104 Clearwater. IFL. 33701

(206) 625-1711 (727) 724-8585
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Although warehouse and distribution are uses long allowed under the controlling General
Plan, ISP, and the Tracy Zoning Ordinance (“TZO”), certain councilmembers endorsed the
Moratorium in an apparent effort to block the Project based on supposed aesthetic and economic
concerns. Yet. any such development is subject to a development review process in accordance
with the design guidelines set forth in the ISP and the Community Character Element of the City’s
General Plan. Moreover, lands such as the Sale Property can currently be used for economic uses
desired by the City, including all types of office, research, and commercial activities. In addition
to being unnecessary to achieve its stated objectives, extension of the Moratorium would be
unlawful for the reasons set forth below. As such, we respectfully urge the City Council to deny
the extension.

Part I below provides an executive summary of the numerous legal impediments associated
with the Moratorium. In Part 11, we provide an overview of the Property and the Project. Part 111
below summarizes the chronology of events leading up to the proposed Moratorium. Part IV
outlines why the Moratorium is absolutely unnecessary to achieve the City Council’s desired
objectives because the City already possesses discretionary design review approval over all new
projects along the 1-205 corridor and the controtling Specific Plans have long allowed the City’s
desired uses. Part V outlines the numerous statutory and constitutional reasons that preclude the
City Council from lawfully initially adopting, much less extending, the Moratorium and/or from
applying the Moratorium to the Project. Finally, Part VI discusses the City’s independent duty to
process and act on the Project.

I Executive Summary.

As described in more detail below, the Moratorium is untawful for numerous reasons. For
the benefit of the City Council and City Staff, we summarize those reasons here:

» Extension of the Moratorium would violate Government Code Section 65858 for
at least three reasons. First, the City is not studying any planning or zoning
changes, as required. Second, there is no immediate threat to the public health,
safety, and welfare, and the proposed findings to the contrary are not supported by
substantial evidence. Third, the Moratorium is aimed at blocking IPT’s Project,
which is not a lawful use of the moratorium power.

s The IPT Application is complete and immune from the Moratorium and any
resulting ordinances, resolutions, or standards which may ultimately result from the
Moratorium.

o |If it extends the Moratorium, the City will have to compensate YRC for an
unconstitutional taking of its tand.
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» Extension of the Moratorium and approval of any resulting legislation that
subjected YRC’s tand to different or more burdensome requirements than imposed
on surrounding lands would deprive YRC of its constitutionally protected right to
due process.

» [Extension of the Moratorium and approval of any resulting legistation that
subjected YRC to different or more burdensome requirements than imposed on
similarly situated property owners would deprive YRC of its constitutionally
protected right to equal protection.

e Application of the Moratorium to the Project would result in an unlawful
interference with contractual relations between YRC and 1PT.

* Based on the parties’ substantial and detrimental reliance on the Property’s zoning,
the City would be estopped from adopting the Moratorium and/or applying it to the
Project.

» The City cannot lawfully extend the Moratorium until it complies with the
California Environimental Quality Act.

In light of the serious legal impediments associated with the Moratorium, any one of which would
be sufficient to prevent the extension of the Moratorium, and several of which would also expose
the City to a substantial award of attorneys’ fees and damages, we trust that the City Council will
reject the proposed Moratorium extension.

11, Overview of the Property and the Project.
A. The Property has long been planned and zoned for industrial purposes.

The Property has been planned and zoned industrial ever since it was annexed to the City
in 1989. The City’s General Plan was last updated in 2011, a scant 3 vears before the Moratorium
was enacted, and essentially confirmed the policy decision to allow the uses contemplated by the
Project. That update represented the culmination of nearly a decade of community outreach, City
meetings, and related efforts. The stated purpose of the General Plan is to “define a set of policies
that govern the future physical development of the community and determine a general physical
design showing how the policies will be implemented.” General Plan, p. 1-3. It provides a
“framework for the City Council to compare and evaluate specific projects”™ and “provides a forum
for the City Council to communicate its vision for the future of the City to citizens and key
stakeholders.™ Jd. The goals, objectives, policies, and actions provide guidance to the City on
how to accommodate growth and manage its resources over the next 20 years. General Plan,
p. 1-19. Specifically, the General Plan’s policies “set out the standards that will be used by City
Staff, the Planning Commission and City Council in their review of land development projects and
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in decision-making about City actions.” [/d. Certain key policies include (1) to balance new
job-creating commercial, office, and industrial development with the development of new housing
and (2) to ensure that new development adheres to specified principles of high-quality urban
design. General Plan, pp. |- to 1-2.

The Land Use Element sets forth goals, objectives, policies and actions to guide land use
for the City. General Plan, p. 2-1. Specifically, the General Plan Land Use Map “graphically
represents the City’s vision for the future development of the City . . .. Id; see, also, General
Plan, p. 2-13 (“The General Plan Land Use Designation Map . . . illustrates the allowed types of
tand uses throughout the City of Tracy.”). Per the General Plan Land Use Map, the Property has
a General Plan land use designation of Industrial. General Plan, Figure 2-2. Specific uses atlowed
in the Industrial land use category range from flex/office space to manufacturing to warehousing
and distribution. General Plan, p. 2-27.%

Objective LU-2.3 of the General Plan expresses the City’s desire to expand its industrial
base. To achieve this objective, office/flex uses and simitar higher-quality space are specifically
encouraged to locate south of Valpico Road, east of Tracy Boulevard as well as in the Tracy
Gateway, Cordes Ranch, and Tracy Hills Specific Plan areas.” General Plan, Objective LU-2.3,
Policies P2 and P3.* The portion of Cordes Ranch atong 1-205 is specificalty identified for “higher
identity businesses with an emphasis on commercial, low-rise office and office/flex uses.” General
Plan, p. 2-72.7 Policy 6e further states that {ﬂpp;opnale setbacks and landscaping along 1-205
should be provided to create an aesthetically pleasing visual entryway to the city.” To Imp!emem
this provision, the Cordes Ranch Specific Plan prohibits warehouse/distribution uses within 500
feet of the freeway. Cordes Ranch Specific Ptan, Table 3.1 and p.3-5.°

* As with all land use designations, the Industrial designation is “not intended to be so rigid as

to prohibit changes in the future.” General Plan, p. 2-13.

* See, also, Policy P3 under Objective ED-5.3 (“The City shall support regional efforts to expand
business opportunities along 1-205 and 1-580 to the west and south of Tracy.”), and Objective
ED-6.5 and Policy P1.

®  Examples of office/flex uses include research and development centers, office, institutional.
day care facilities, places of worship and minimal impact industrial uses. General Plan, p. 2-41.

7 By comparison, the 1-205 Specific Plan Area, located to the west of the Property, is encouraged
to remain a regional retail designation. Objective ED-6.6, Policy P2. Other businesses encouraged
in this area include: office or tech/flex, office development, and restaurants.

¥ Unlike the 275 acre Study Area, the Cordes Ranch property consists of approximately 1,700
acres of tand. The 22 acre Sale Property is approximately 1,050 feet wide. 1f'a 500 [oot no-build
restriction were overlain on the Sale Property, the no-build restriction would cover approximately
one-half of the site.
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Industrial uses are situated “to provide proper truck access, buffering from incompatible
uses [e.g., residential] and proximity with rail corridors and transit links.” General Plan, p. 2-27.
The General Plan expressly indicates that industrial uses should be located near and along
Sreeway corridors whenever possible so as to avoid adverse impacts to residential and related uses.
General Plan, Objective LU-6.1, Policy P1; General Plan, Objective LU-6.2, Policy P1; see, also
Objective CIR-1.4 (*Protect residential areas from commercial truck traffic™), Policy Pl
(“Significant new truck generating uses shall be limited to locations along designated truck
routes, in industrial areas, or within 1/4-mile of freeways’™), and P2 (“The City shall enforce
designated truck routes based on the existing City ordinance.”). In the vicinity of the Property,
MacArthur Drive and 1-205 are identified as truck routes. ISP, Figure 4.7. Trucks larger than 3
tons must stay on the designated truck routes except for loading and unloading. Tracy Municipal
Code § 3.08.300.

Objective ED-3.1 of the General Plan expresses the City’s desire to “[c]ontinue to foster a
supportive business environment by providing clear and consistent development standards,
procedures, and information on available City services for businesses.” Similarly, the General
Plan contains policies to support businesses that contribute to the City’s financial viability. Goal
ED-9, Policy P1.° The General Plan further contains policies encouraging the infill of commercial
and industrial properties. General Plan, Objective ED-6.2, Policies P and P4. The Sale Property
is such an infill property located between the YRC Freight Facility and the Tracy Outlet Stores.

Areas around the 1-205 entryways are designated for more detailed design and development
guidance in the General Plan. In particular, special attention is to be given to the types of uses and
design of these areas to ensure that development is visually attractive. Entryway locations are
defined, in pertinent part, as MacArthur Drive and Paradise Road *“where these streets intersect
1-205." General Plan, p. 2-35. While the Property is located between these interchanges, it is not
tocated on them or within an entryway as defined by the General Plan. For those areas, the City
is to follow the guidance for entryways in the City’s Civic Art Plan. General Plan, p. 2-535. We
were unable to locate a copy of this Plan on the City’s website, but we presume that it provides
design guidelines applicable to the identified entryways and does not prohibit industrial uses on
industrially zoned tand.

Since it was annexed to the City nearly 30 years ago in conjunction with development of
YRC's facility, the Property has been designated Limited Industrial pursuant to the ISP,
Accordingly, the following uses are permitted on the Property: warehousing and distribution
facilities; administrative, executive, and research offices; laboratories; and lighter manufacturing
uses. ISP, p. 4-1. Intermediate manufacturing and consumer and business services are

? Objective 2.1 similarly expresses the City’s desire to assist and encourage existing businesses

to expand within the City.
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conditionalty permitted uses. ISP, p. 4-2. Retail uses are not expressly listed as permitted, but
neither are they included in the list of prohibited uses. ISP, p. 4-2 to 4-3.

The Property is zoned Light Industrial (*M-17) pursuant to the Tracy Zoning Ordinance
(“TZO). Warehousing and storage is a principally permitted use in the M-t zone. TZO
§ 10.08.2630(a). Automobile dealers and service stations are allowed in the M-1 zone with a
conditional use permit. TZO § 10.08.2630(b).

B. The Project is consistent with the Property’s industrial land use designations.

After having previously discussed the Project with City Staff on multiple occasions, IPT
submitted an application to the City for Development Review and a Vesting Tentative Parcel Map
(the “Application™) on January 4, 2016."" The Application is attached hereto as Exhibit A. In
accordance with TZO § 10.08.4000 and Tracy Subdivision Ordinance (“TSO") § 12.24.020, the
Application includes a site plan, architectural drawings of the building, a landscaping plan, and
tentative parcel map.

The Application includes building plans reflecting a high-quality urban design. There is a
wide landscape buffer along the freeway frontage and a covered outdoor area of employees. None
of the loading docks are placed on the freeway frontage; instead they are inset and located on the
west and east elevations facing YRC and other land designated for commercial development.
Based on the current plans, the proposed building has a high-tech look typical of an office building
or mixed-use facility in the Bay Area.

At the City Council’s January 5, 2016 hearing, Greg Boehm. IPT's Vice President of
Development, testified regarding his company’s long-standing desire to purchase property along
the 1-205 corridor and the limited supply of spaces available despite the large demand for light
industrial uses."! He noted that the Project represents a $35 million investment in Tracy that would

""" The City had 30 days from submittal of the Application (or until February 3, 2016,) to notify

IPT that the Application was incomplete. Gov. Code § 65943. The City did not formally respond
to the Application within that time-frame. As such, the Application is deemed complete as a matter
of law. fd.; Bickel v. City of Piedmont (1997) 16 Cal.4th 1040, 1046.

' See, also, “DCT Plans Nearly 800,000 SF Industrial Project in Tracy.” The Registry (quoting
DCT Vice President David Haugen as stating that the San Joaquin Valley industrial market “is
very tight from an occupancy standpoint,” and noting that the “overall vacancy for this region is
in the single digits and demand for new space is strong.”) and Staff Report for February 16, 2016,
Special Meeting, Agenda Hem 4, p. 6 (wherein Staff observes that the “lack of available [industrial]
inventory has sparked the interest of the real estate community for new speculative development,”
as evidenced by both the DCT project and the IPT Project.).
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be built for a yet to be determined tenant who would provide anywhere between 150-500 jobs,'?
depending on the end user. He noted that the building was being designed to accommodate
warehouse distribution, manufacturing, flex, or office use, depending on demand. “Council halts
1-205 development,” Tracy Press, January 11, 2016. Mr. Boehm also testified that IPT’s
Application contained the same quality of elevations and landscaping as the DCT project.

11I.  The Moratorium was proposed to block the Project.

It is our understanding that the City has never, at least in recent memory, taken the
extraordinary step of enacting a planning moratorium. It is especially confounding that the City
would take such action here on properties whaose industrial land use designations are long-standing
and were validated through the City’s enactment of its most recent General Plan. In reviewing the
facts that led to adoption of the Moratorium, it is plain that it was adopted in a direct and calculated
manner to stop the Project.

At its July 21, 2015, meeting, the City Council conducted a study session concerning
development policy and zoning along the 1-205 corridor.!? This item appears to have been
calendared in response to the proposal by DCT for an approximately 800,000 square foot
warchouse and distribution facility on industrially zoned land located immediately across 1-205
from the Sale Property. At the conclusion of the July 21st hearing on this item, the City Council
directed Staff to consider and report back on architectural standards, design standards, aesthetics,
and land usage within the Study Area. Minutes, July 21, 2015, City Council Regular Meeting,
p. 3. Staff was also directed to engage property owners in this process. /. When the concept of
a moratorivm was raised at that meeting. Councilmember Young reasonably noted that any
moratorium should exclude applications that had already been submitted to the City for review.

2 This lower end of the job estimate range reflects the industry average of 1 job per 3.500 square

feet of industrial space. The higher end of the job estimate range reflects the potential job
production if the building were used for e-commerce.

1> As applicable, we hereby incorporate by reference into the record of proceedings for this item,
the Agendas, Staft Reports, Video Recordings, and Minutes as well as any adopted Resolutions or
Ordinances of the following City Council meetings: luly 21, 2015, Regular Meeting (Agenda
ltem 3): September 15, 2015, Regular Meeting (Agenda ltem 3); October 9, 2015, Special Meeting
(Agenda lem 4); November 17, 2015, Regular Meeting (Agenda ltem 3); December 15, 2015,
Regular Meeting (Agenda Hern 3); January 5, 2016, Regular Meeting (Agenda ltem 4); February 2,
2016, Regutar Meeting (Agenda Item 1.I'); February 16, 2016, Special Meeting (Agenda ltem 4);
and February 16, 2016, Regular Meeting (Agenda ltem 3). We also incorporate by reference into
the record of proceedings for this item the planning and permitting files for the YRC project.
including, but not limited to, City Council Resolution No. 89-523, adopted on December 19, 1989,
Upon request, copies of these materials will be furnished to the City.
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In response to DCT’s application, City Staff placed an agenda item on its September 15,
2015, Agenda proposing adoption of a moratorium. Agenda, September 13, 2013, City Council
Regular Meeting (Agenda ltem 3). On September 15, 2015, DCT’s lawyer sent a letter very similtar
to this one claiming that the City could not legatly adopt the moratorium. The City appears to
have agreed as reflected by its taking no action on the proposed moratorium. Minutes, September
15,2013, City Council Meeting, p. 4.

At its Qctober 9, 2015, meeting, the City Council voted to authorize funds to be used for
preparation of design guidelines and an economic study of the Study Area. During that meeting,
Mayor Maciel expressly asked Staff for confirmation that during the time the studies were being
prepared, the City would “still be open for business under current guidelines.” Assistant
Development Services Director Bill Dean agreed with that statement and no other member of the
City Council expressed disagreement with it. The Staff Report for the October 9, 2015, City
Council meeting noted that the only two properties in the Study Area that were pursuing
development proposats were DCT and IPT.

The City Council approved DCT s application on November 17,2015, Tracy City Council,
Regular Meeting Minutes, November 17, 2015, p. 3. The approved DCT application includes
landscaping and design elements very simitar to IPT"s Application. Compare. IPT plans provided
in Exhibit A to DCT plans included in Exhibit B.

Atthe December 15, 2015, meeting, the City Council reviewed and provided comments on
draft design guidelines prepared by the City’s design consultant. The City Council also received
a retail demand analysis prepared by BAE Urban Economics. That report noted the City’s need
for approximately 88 acres of land for commercial development by 2030 of which 63 acres was
assumed to be located along the 1-203 corridor. While supply was not included in the study, the
City’s economic consulttant and City Staff estimated that there were 600 plus acres of current and
future available land for new retail development along the 1203 corridor. (In stark contrast, there
appears Lo be approximately |10 acres of light industrial land available along the 1-205 corridor)."

In light of these statistics, the City’s economic consultant testified that the City should not
be overly concerned abouwt supplying additional retail land and opined that industrial uses were
most likely to locate on the corridor. He specifically recommended that the City be “flexible™ with
respect to the uses altowed along the corridor. There was also testimony about the changing nature
of retail uses and the conversion of certain retail lands to alternative uses, such as multi-family

1 An additional 264 acres is estimated to be located in the County island area fronting the 1-203

corridor commonly known as the Larch-Clover. Staff Report for February 16, 2016, City Council
Special Meeting, Agenda Item 4, p. 4.
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residential.’> When the concept of a moratorium was raised at that hearing, Councilmembers
Young and Vargas both stressed the importance of pending applicants not being adversely affected
by any moratorium. Councilmember Mitracos expressed her view that a 90-day moratorium would
be “on the outside of being reasonable.”

On lanuary 5, 2016, the City Council considered the adoption of a 45-day moratorium
prohibiting the issuance of land use entitlements for warehouse and distribution uses within the
Study Area during this time. YRC submitted a letter in opposition to the 45-day moratorium due
to the impact it would have on the Sale Property and its pending sale to IPT. See, January 5, 2016,
fetter from Christopher Masoner to Mayor Maciel and Members of the City Council, attached
hereto as Exhibit C and incorporated herein by reference.” The City Council nonetheless adopted
the 45-day moratorium on a 4-1 vote with Mayor Maciel voting no. See, City Council Ordinance
No. 1205. At that hearing Councilmember Young made it clear that she was not interested in
extending the Moratorium for a year or more, noting “[wlithin 45 days, we need to know definitety
what direction we're [heading] towards.” “Council halts 1-205 development,” Tracy Press,
January 11, 2016.

On February 2, 2016, the City Council received a report purporting to list the steps being
taken to address the conditions which led to the adoption of the 45-day moratorium. These include:
(1) review of the General Plan designations along the 1-205 corridor, including the Study
Area; (2) review of the zoning designations along the 1-205 corridor, including the Study Area;
(3) review of proposed design guidelines intended for properties within the Study Area; (4) review
of an economic forecast of demand for the Study Area; and (5) research and review of various land
use regulations such as overlay zones and development standards used elsewhere in the City. YRC
again submitted a letter opposing the report as not satisfying the requirements of Government Code
section 65858(d), which requires the legislative body to issue a written report “describing the
measures taken to alleviate the condition which led to the adoption of the [urgency] ordinance™ at
teast ten days prior to its expiration. See, February 2. 2016, letter from Christopher Masoner to
Mayor Maciel and Members of the City Council, attached hereto as Exhibit D and incorporated
herein by reference. As Mr. Masoner noted in his February 2nd letter to the City, the text of
Ordinance No. 1205 itsel{ indicates that the City has already taken these steps and thus do not
provide any justification for extension of the Moratorium.

On February 10, 2016, the City published the Agenda and Staff Report for its February 16,
2016, meeting. Agenda Item 3 includes introduction and adoption of an ordinance extending the
Moratorium for 10 months and 15 days. Although it previously expressed support for only a

!> This is also illustrated by the Tracy Outlet Stores located near the Sale Property at 1-2035 and
MacArthur Drive. While this retail outlet appears to have once contained approximately 30 retail
outlets, it now contains only 3 stores.
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“limited,” i.e., 43-day moratorium, City Staff is now recommending that the City Council adopt
the Moratorium extension.

The proposed ordinance attached to the Staff Report (the “Proposed Ordinance™) provides
for a 10 month and 15 day extension of the Moratorium. With minor revisions, it claims that the
findings contained in Ordinance No. 1205 remain in effect. As with the 43-day moratorium, the
Moratorium extension would prohibit land use approvals for warehouse/distribution facilities on
industrially zoned land within 500 feet of the 1-205 Corridor, including the Sate Property. The
proposed ordinance claims to be exempt from the California Environmental Quality Act
("CEQA™} on the grounds that the ordinance will not result in a direct or reasonably foreseeable
indirect physical change in the environment and because the ordinance is not a project.

IV.  The Moratorium is unnecessary since the City already has discretionary design
review authority over industrial uses in the Study Area, and the City’s most desired
uses are already permitted along the I-205 corridor.

A. The City has discretionary design review authority over industrial uses in the
Study Area, including the Project.

The City’s stated purpose for the Moratorium is to limit development in certain areas along
the 1-205 corridor (which as discussed above, includes the Sale Property) to aHow time for possible
revisions to land use/zoning documents in regard to the appropriateness of warehousing and
distribution uses and design guidelines for such uses. With respect to the Sale Property, the
Moratorium would prohibit “Warehouse and distribution facilities™ uses that are otherwise
permiited in the ISP, 1-205 Corridor Specific Plan, and Northeast Industriat Specific Plan as well
as “Warehousing and storage™ uses that are otherwise permitted in the M-1 zone.'®

Neither the Moratorium nor additional land use regulations are needed because the City's
existing land use regulations give the City appropriate discretionary approval authority over the
uses that would be affected by the Moratorium. Absent the approval of the Moratorium, warehouse
uses would be a permitted use of the Sale Property pursuant to the ISP and the M-1 zone. But, as
demonstrated in this letter, the City retains discretionary approval over the aesthetics and design
of such development.

'® " Since the Property is located in the ISP, the analysis below focuses on the ISP provisions.

However, very similar provisions are included in both the Northeast Industrial Specific Plan and
the 1-205 Corridor Specific Plan such that the points below apply equally to those planned areas.
For instance, those other Specific Plans also allow for a wide variety of industrial, office, and
manufacturing uses on industrially-designated lands. See. e.g., Northeast Industriat Specific Plan,
pp. 10-11. 36-37 and 1-205 Corridor Specific Plan. p. 3-8. Both plans also contain very
comprehensive design guidelines. See. Northeast Industrial Specific Plan, pp. 23-34 and 1-203
Corridor Specific Plan. Chapter 4.
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Pursuant to the General Plan, new development projects are to be approved only if they
meet the design principles set forth in the Community Character Element and in detailed design
guidelines approved by the City Council. General Plan, Objective CC-1.2, Policy Pi. “All new
development and redevelopment {must] adhere to the basic principles of high-quality urban
design, architecture and landscape architecture including, but not limited to, human-scaled
design, pedestrian-orientation, interconnectivity of street layout, siting building to hold corners,
entryways, focal points and landmarks.” General Plan, Objective CC-1.1, Policy P3. These
principles inctude ensuring that development “presents an attractive ‘face’ fo the street” and
serves as “aesthetically pleasing entryways and visual landmarks that signal a sense of arrival
to Tracy . .. General Plan, pp. 3-4 to 3-5. See, also, General Plan, Objective CC-1.4, Policy P2
(“New commercial development shall be designed to front or have a presence along all streets.”).

Development in Employment Areas, which includes office, service, retail, and industrial
uses, should adhere to high-quality design standards. General Plan, Objective CC-11.2, Policy PI;
General Plan, p. 3-13. Such non-residential buildings should be oriented to the street, not away
from it, and include facades that provide visual interest. General Plan, Objective CC-11.2, Policies
P3 and P5. “Leading facilities in Employment Areas sfrould be screened from view from public
streets to the extent possible,” and any fencing visible form the public right-of-way must be
“visually appealing.” General Plan, Objective CC-11.2, Policies P6 and P9; see, also, Objective
CIR-1.7, Policy P1 (*Appropriate buffering and screening mechanisms shall be incorporated in
development projects to limit the impacts associated with traffic. These buffering and screening
mechanisms may include setbacks, landscaping, berms, soundwalls or other methods as
appropriate.”).

Before any site within the ISP area —- such as the Sale Property — can be developed, the
proposed project is subject to a rigorous permit processing procedure that requires Planning
Commission approval to ensure that the proposed development complies with the ISP’s
requirements, specifically including the aesthetic requirements articulated in the ISP’s
Development Guidelines, discussed in further detail below. ISP § 5.1. As illustrated in Figure 5.1
of the ISP, the permit processing procedure requires preliminary sketches to be submitted to the
Community Development Department to ensure the layout and design conform with the ISP’s
requirements. Afier the completion of this step, the project must submit a tentative map to the
Planning Commission (after further review by the Planning and Engineering Departments) for
approval, conditional approval, or denial, and then a final map must be considered for approval by
Planning Commisston and City Council. /d,, §§ 5.1.2, 5.1.4. The applicant may apply for building
permits only after approval of the final map. /d, § 5.1.6.

The ISP’s Development Guidelines (Section 4.1.3), applicable to all developments and
enforced through the above-described permit processing procedure, articulate specific
architectural, on-site landscaping, screening, lighting, signage and other requirements and
restrictions specifically aimed at improving aesthetics. 18P, §§ 4.1.3.3 through 4.1.3.8 {pp. 4-14
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1o -18]. The “prototypical site plan,” included as Figure 4.1 in the Development Guidelines, shows
tight industrial, warehouse and office uses together utilizing buffers, setbacks and landscaping.
This prototypical site plan demonstrates that compliance with the ISP is all that is needed to
accomplish the avowed purpose of the Moratorium, but in a lawful manner.

While all the ISP Development Guidelines are important. the following summary of siting,
architecture, and landscaping requirements, in particular, demonstrates why the Moratorium is not
necessary in order to achieve the City’s aesthetic goals.'” In regard to siting requirements, light
industrial development is limited to a 0.45 floor area ratio, 45 percent building coverage, and
40 foot height Himit. ISP § 4.1.3.1. Buildings must be setback at least 25 {eet from the property
tine on any street frontage. /d. Parking is required to be screened from public streets by means of
tandscaping berms and/or walls, solid evergreen shrubbery, or fences. ISP § 4.13.2.

The architectural style of new industrial building is required to have “a contemporary
appearance but utiliz[e] elements which complement the existing character of Tracy.” ISP
§ 4.1.3.3. This includes relating new structures to the scale of existing adjacent structures and
incorporating such elements as variation in textures and materials in the design of elements facing
the public street. fd. In addition, large buildings should have facades that include variations in
form and texture. I/ Continuous surface treatments of a single material should be minimized,
and textural changes or relief techniques are encouraged. /d.

Perimeter landscaping is required adjacent to street frontages. Landscaped areas are
required to include trees, shrubs, and ground cover. ISP § 4.1.3.4. Landscaped berms are
encouraged to soften the transition between the street and parking lot. fd. Both perimeter and
interior landscaping is required to include canopy-type trees. /d. The location and spacing of trees
is dependent on the type of tree used, but the effect should be a consistent tree cover which will
provide shade. fd. The use of water conserving plantings, such as California natives and drought
tolerant trees, shrubs and turf'is encouraged. /d.

Additionally. any proposed industrial development in the M-t zone, regardless ol whether
or not subject to a specific plan, is subject to the City's development review process. TZO
§§ 10.08.2740; 10.08.3920 ¢t seg. This process fulfitls the same purpose as the ISP’s permit
processing procedure and Development Guidelines by ensuring that the Planning Commission
approves a proposed development’s site plan, architectural, and landscaping features. TZO
§ 10.08.4000. In reviewing an architectural package, the Planning Commission is to consider,
among others: (1) the height, bulk and area of the buildings; (2) the types of buildings and
installations; (3) the physical and architectural relationship with the existing and proposed

""" The ISP also articulates specific requirements and restrictions for parking, loading areas, and

on-site circulation (§ 4.1.3.2); storage, screening, and fencing (§ 4.1.3.5); lighting (§ 4.1.3.6);
signage (§ 4.1.3.7); and open space (§ 4.3).
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structures; (4) the site layout, orientation, and location of the buildings and relationships with open
areas and topography; (5) the height, materials, colors, and variations in boundary walls, fences,
and screen plantings; (6) the location and type of landscaping; and (7) the appropriateness of the
sign design and exterior lighting. TZ0 § 10.08.4010.

A detailed design process already applies to the Sale Property. As demonstrated by the
Application, the Project adheres to the long standing uses permitted and encouraged by the City’s
land use policies and the principles of high-quality urban design as articulated in the Community
Character Element of the General Plan. The Moratorium thus is unnecessary to accomplish the
Council’s stated intent of “better further{ing] the visual . . . goals and objectives of the City’s
General Plan.” Proposed Ordinance, Finding B.

B. The City’s preferred uses are afready allowed under the existing planning and
zoning designations applicable to the Study Area.

In addition to aesthetic concerns, the City is also apparently considering the Moratorium
to encourage the development of office or tech/flex office uses along the 1-205 corridor. (See,
interim Ordinance, Paragraph 1.) Administrative, executive, research offices, as well as other
research uses, are already permitted on the Property. ISP § 4.1.1.1. In fact, the ISP was amended
in 2007 to allow additional office uses, including flex-office space, in certain areas. Additionally,
the Industrial General Plan land use desighation applicable to the Property altows flex/office space,
as well as other consumer services and restaurants. General Plan, p. 2-27. Retail uses are not
expressly listed as permitied, but neither are they included in the list of prohibited uses. ISP, p. 4-2
to 4-3. Automobile dealers are allowed in the M-1 zone with a conditional use permit. TZ0O
§ 10.08.2630(b).

Accordingly, neither the Moratorium, nor any amendments to the City’s existing codes or
fand use/planning documents. are needed to accomplish the City's stated intent of “better
further[ing] the economic goals and objectives of the City’s General Plan.” Proposed Ordinance,
Finding B.

V. By law, the City is precluded from adopting the Moratorium and/or from applying it
to the Project.

A. Extension of the Moratorium would violate Government Code section 65858.

The Moratorium violates Government Code section 65838, First, the City was not studying
any planning or zoning changes prior to its enaciment of the Moratorium, as required. and even if
the City were planning to study such changes in the near future, the Moratorium will not achieve
the City’s stated goals. Second, there is no immediate threat to the public health, safety, and
welfare and the City’s findings to the contrary are not supported by substantial evidence. Third,
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the Moratorium is plainly aimed at frustrating IPT’s Project, which is not a valid use of the
moratorium power.

1. No general plan, specific plan, or zoning proposal is under
consideration.

[f'a local agency is considering making changes to its general plan, specific plan or zoning,
and 1l necessary to protect the public health, safety, and welfare, the legislative body of that
agency, by a vote of four-fifths of its members, may adopt as an urgency measure an interim
ordinance. Gov. Code § 65858(a). In other words, the extraordinary step of adopting a moratorium
can only legally be taken it a local agency has first identified concrete and discrete actions to
change its general plan, specific plans or zoning that it plans to take. Despite having discussed the
item for over 6 months, the only concrete action the City Council has taken thus far is to authorize
funding to study design guidelines and an economic analysis.'® A study is not a proposal to change
the City’s General Plan, any specific plan, or zoning regulations. Since the Moratorium is not
based on such a proposed planning or zoning change, it is invalid on this basis alone.'”

Even if the City were to propose such planning and/or zoning changes in the near future,
the Moratorium would not achieve the City’s stated goals. The Moratorium prohibits approval of
warehouse and distribution facilities and warehouse and storage uses on the Property and similarly
zoned lands due to potential conflicts with aesthetic and economic goals. See, e.g., Ordinance
1205, Finding L ("The City believes that the General Plan’s goals and policies related to preserving
the visual and economic importance of the {-205 corridor may be better furthered by incorporating
updated development standards and the design standards in the existing specific plans and zoning
districts thai govern warehouse and distribution type uses in the {-205 corridor . . .7).>% In
particular, the Moratorium is based on findings that, “Large buildings . . .with tong expanses, built
along 1-205, may lack aesthetic appeal, block views of the City and nearby scenic resources, or

" See, e.g., Proposed Ordinance, Finding B (noting that the Application “may conflict with, and

undermine, any new land uses, development standards, and design standards that the City may
implement as a result of the current study of the 1-205 Corridor which is being undertaken™ and
further stating that the study “is intended to better further the visual and economic goals and
objectives of the City’s General Plan.™).

9 See, e.g., Gov. Code § 65858(a); see. also, Sunset View Cemetery Assn. v. Krainiz (1961) 196
Cal.App.2d 115, 123-24 (in overturning an urgency ordinance related to a mortuary project, the
court observed, “[n]othing in the record in the instant case indicates that the ordinance formed any
part of a zoning plan or that [the county] had even contemplated the ordinance before the trial
court’s first decision [requiring the county to process and approve the cemetery’s request for a
building permit for the mortuary]: the enactment of the ordinance stemmed from the county’s
attempt to frustrate [the cemetery’s] plans.”™).

20 See, Ordinance 1203, Findings A. B. G. H, ), L and Proposed Ordinance. Findings A and B.



PEPPLE CANTU SCHMIDT pLLC

Honorable Mayor Macief

and Members of the Tracy City Council
February 16, 2016
Page 15

create an imposing presence, negatively affecting the impression of the City’s image and character
to people traveling along 1-205.” Ordinance No. 1205, Finding B; Proposed Ordinance, Finding A.
The Moratorium is also based on findings claiming that, “Areas adjacent to 1-205 are of vital
importance to the City because they are visual entryways to the City and serve a significant
function in preserving the City’s economic vitality.” Ordinance No. 1205, Finding A; Proposed
Ordinance, Finding A.

As demonstrated by the proposed IPT Application and the approved DCT plans, these
projects are more attractive and aesthetically pleasing than certain other developments currently
located along the 1-205 corridor. The findings simply state that warehousing development may
lead to adverse aesthetic impacts. The IPT Application, with current plans modeled after the
approved DCT plans,”' demonstrate that this concern is not justified with respect to the Project.”
Moreover, as explained above, the City currently has a robust design review process under the ISP
and TZO to address such concerns.

If the City were truly concerned with targe buildings blocking views from the freeway, the
Moratorium should nof be limited to just warehousing uses.”® Indeed, there is nothing that
differentiates a large, poorly designed warehousing building from a large, poorly designed
manufacturing, office, or retail building. 1-205 is not a scenic corridor and the City has not
identified any scenic resources or views that would be adversely affected by additional
warehousing development. The perception that people passing through Tracy negatively associate
the City with warehouse uses is not verified or supported by any evidence in the record let alone
by substantial evidence. When touring the Bay Area, one also routinely sees the backs of large

I The current IPT plans also appear to be in substantial conformance with the draft 1-205 Design

Guidelines, dated December 20135.

2 For instance, in its June 2, 2015, report on DCT’s original proposal, Staff concluded that the
project “does not create any negative visual impacts within the city. particularty along 1-205, [and]
minimizes its industrial appearance.” In its November 17, 2013, report on the DCT’s revised
proposal, Staff’ likewise noted that “[tJhe proposed industrial building is well suited for this
location . . . as the site is located . . . within an area where roadways and infrastructure have been
designed for industrial development™ and “[t]he surrounding sites are planned for similar uses.”
In approving the DCT project, the City Council further found that the project was consistent with
the site’s General Plan and Specific Plan industrial land use designations. City Council Resolution
No. 2015-189.

3 Even if the restriction to warehouse uses were valid, the City is purporting to exempt DCT’s
800,000 square foot warehousing project approved in November 2015. 1t is our understanding that
no building permit has yet been issued for that project. While the plain terms of Government Code
section 65858(a) allow no building permit to issue for a project subject to a moratorium, the City
on the eve of adoption of the Moratorium apparently modified the Moratorium to exempt the DCT
project from this requirement as part of its settlement with DCT.
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buildings and loading docks from adjacent freeways, including shopping centers, office buildings,
and industrial facilities.

In regard to financial concerns, the City’s own economic consultant prepared a report
demonstrating the City already has 7 times the amount of commercial land needed to satisfy
2030 retail demand. Moreover, and despite the Proposed Ordinance’s findings to the contrary, it
appears that the more economically viable commercial land is situated in the center of Tracy, where
the Tracy Auto Mall and West Valley Mall are both located. See, properties designated
commercial on the General Plan Land Use Map (Figure 2-2). Although the City did not ask its
economic consultant to study office demand, the City nonetheless appears to have hundreds of
acres available for office, retail, and/or tech/flex uses as part of the Cordes Ranch, Tracy Hills, and
[-205 Corridor Specific Plans,

2. There is no current and immediate threat to the public health, safety,
or welfare.

In order legally to extend the Moratorium, the City Council must make findings, supported
by substantial evidence,”® that there is “a current and immediate threat to the public health, safety.
or welfare, and that the approval of additional subdivisions, use permits, variances, building
perimits, or any other applicable entitlement for use which is required in order to comply with a
zoning ordinance would result in that threat to public health, safety, or welfare.” Gov. Code
§ 65858(c). The Legislature’s insistence that an urgency ordinance be supported by an emergency
finding supported by substantial evidence reflects the fact that an urgency ordinance which can be
adopted “fw]ithout following the procedures otherwise required prior to the adoption of a zoning
ordinance” has a high likelihood of substantially impacting the rights of affected property owners.
Gov. Code § 65858(a). Although courts grant deference to an agency’s urgency findings, the
referenced facts must “reasonably be held to constitute an urgency.™ 216 Sutter Bay Associates v.
County of Sutter (1997) 58 Cal. App.4th 860. 868.

# Substantial evidence is evidence of “ponderable legal significance . . . reasonable in nature,

credible and of solid value.” Lucas Valley Homeowners Association v. County of Marin (1991)
233 Cal.App.3d 130, 142; see, also, Public Resources Code § 21080(e)(1) (defining substantial
evidence as including “fact, a reasonable assumption predicated upon fact, or expert opinion
supported by fact,” but not including “argument, speculation, unsubstantiated opinion or narrative,
evidence that is clearly inaccurate or erroneous, or evidence of social or economic impacts that do
not contribute to, or are not caused by, physical impacts on the environment.”); and Newman v.
Stare Personmel Board (1992) 10 Cal.App.4th 41, 47 (noting that substantial evidence “is not
synonymous with ‘any’ evidence. The evidence considered must be reasonable, credible, and of
solid value and must be “substantial® proof of the essential elements of the case.”™).
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In 216 Sutter Bay Associates, a newly-elected board of supervisors adopted an interim
ordinance to prevent eighteen development agreements from going into effect. These development
agreements had been approved at the end of the prior board’s term and would have facilitated
substantial new development in the rural county. In upholding the county’s adoption of the interim
ordinance, the court reasoned that the county had identified an actual, reasonable urgent need for
the ordinance. Specifically, the court upheld the county’s finding that the agreements would
“immediately threaten and jeopardize the public peace, health, safety and welfare in that they could
alter — in a radical and fundamental manner - the current way of tife for Sutter County residents.”
58 Cal.App.4th at 868. The court further found that the urgency ordinance was justified in that the
development agreements were due to vest the next day, and the board wished to maintain the
retevance of a pending public referendum that was directly contrary to the development allowed
by the agreements. o,

Unlike the situation in 216 Sutter Bay Associates, there is no demonstrable “current or
immediate threat” to the public health, safety, or welfare here. The Proposed Ordinance is based
on findings indicating that the City received IPT’s Application on January 4, 2016, that it
“anticipates receiving [other] land use applications for warehouse and distribution buildings . . . in
the near future,” that these applications “may conflict with . . . new land uses, development
standards, and design standards that the City may implement as a result of the current study of the
1-205 Corridor which is being undertaken,” and that the City “believes that the General Plan’s
goals and policies related to preserving the visual and economic importance of the 1-205 Corridor
may be better furthered by incorporating updated development standards and the design standards
in the existing specific plans and zoning districts that govern warehouse and distribution type uses
in the 1-205 Corridor . . ..”7 Proposed Ordinance, Findings A and B; Ordinance No. 1205, Findings
K and L. On the basis of these unsupported suppositions and beliefs, much less substantial
evidence in the record to support them. the Moratortum declares that “there is a current and
immediate threat to the public health, safety. or welfare . . . . Proposed Ordinance, Finding B.

IPT proposes to develop the Sale Property with industrial uses in accordance with the site’s
industrial planning and zoning designations. As demonstrated by the Application and explained
above, the Project will result in no adverse aesthetic impacts. Moreover, the Project will result in
significant, beneficial economic impacts. Specifically, the Project is expected to generate
significant property tax and sales tax dollars to the City. There is no evidence, let alone substantial
evidence, as required, that the Application would result in a current and immediate threat the public

I3

The court of appeal has likewise sanctioned use of a planning moratorium in a case where a
county was studying certain sites for tocation of a reservoir. Metro Realty v. County of £l Dorado
(1963) 222 Cal. App.2d 508.



PEPPLE CANTU SCHMIDT pLLC

ffonorable Mayor Maciel

and Members of the Tracy City Council
February 16, 2016
Page 18

health, safety, and welfare.”® This is especially true when the only proposed development that
would be affected by the Moratorium is the Project. The notion that there may be more
applications for warehouse and distribution buildings along the 1-205 Corridor “in the near future™
is pure speculation and certainly does not generate the urgency required by Government Code
section 65858.%

fn sum, there is no current and immediate threat to the public health, safety, and welfare.
The City can instead use its existing and lawful development and subdivision review processes to
consider and act on IPT’s Application,

3. A moratorium may not be used to frustrate a developer’s plans.

A moratorium cannot be enacted for the purpose of frustrating a developer’s plans. See,
e.g.. Sunset View Cemetery Assn., supra, 196 Cal.App.2d at 123-24 (interim ordinance restricting
cemetery uses and activities had the “single, realistic purpose” of frustrating Sunset View's
application and thus was invalid); accord, Kieffer v. Spence (1984) 153 Cal.App.3d 954 (interim
ordinance aimed at defeating particular videogame establishments found invalid).

fn Sunser View, a county accepted a cemetery’s application for a mortuary and the very next
day adopted an urgency ordinance placing limitations on such uses. On the basis of the ordinance,
the county then refused to process the cemetery’s application. In finding the urgency ordinance
invalid, the court determined that “the enactment of the ordinance stemmed from the county’s
attempt to frustrate respondent’s plans,” and further noted that, “The generality of the ordinance
does not conceal its single, realistic purpose: the prohibition of respondent’s mortuary,” 196
Cal.App.2d at 124-125. See, also, Ross v. City of Yorba Linda (1991) 1 Cal.App.4th 954, 970
(“Here, we cannot imagine a more obvious attempt to frustrate a particular developer’s plans. The
city’s own records rellect the plain amendment was precipitated by the very rezoning request now
before this court. The plan amendment isolate the Rosses (and the two of their neighbors to whom
the plan amendment might make a difference) as the special objects of legislative action. This
itself is constitutionally impermissible.™).

As in Sunser View, the City accepted IPT’s Application, and the very next day adopted
Ordinance No. 1205 establishing the 45-day moratorium. As evidenced by findings contained in

** There is also no evidence to support the statement in the Staff Report that the Moratorium will

not require any specified expenditures form the General Fund. 1f the Moratorium is adopted and
the Project does not go forward. the City will not receive the substantial Project revenues identified
above. Moreover, if enacted, the Moratorium could likely fead to lawsuits being filed against the
City. which could obviously have a substantial and detrimental impact on City coffers.

*7 At the Council’s January 5, 2016, hearing, Councilmember Young rightly questioned what
facts constituted an immediate threat to the public health, safety, and welfare. Neither Staff nor
fellow Councilimembers could articulate a cogent reason justifying adoption of the Moratorium.
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that Ordinance and in the Proposed Ordinance extending the Moratorium to | year, the “single,
realistic purpose”™ of the Moratorium is to frustrate {PT’s Application. See, Proposed Ordinance,
Finding B and Ordinance No. 1203, Finding Q. This is also evident by the fact that out of the
approximately 25 sites within the Study Area, only 5 could accommodate warehouse development,
and only one (IPT) has a pending development application.®® Because the Moratorium is aimed at
frustrating a particular development application, i.e., {PT's Application for the Project, it is
unlawful,

B. The 1PT Application is complete and immune from the Moratorium and any
resulting ordinances, resolutions, or standards resulting therefrom.

In connection with its Application, IPT applied for a Vesting Tentative Parcel Map.
Government Code Section 66474.2, a provision within the Subdivision Map Act (“SMA™), freezes
in place the ordinances, policies, and standards in effect on the date the local agency determines
that an application for a tentative map is complete. Subject to certain exceptions which do not
pertain here, a local agency cannot consider any ordinances, policies, or standards other than those
in effect on the date the map application was deemed complete in deciding whether to approve,
conditionally approve, or deny an application for a subdivision for a tentative map. See, e.g..
Kaufman & Broad Central Valley, Inc. v. City of Modesto (1994) 25 Cal. App.4th 1577 (citing
Government Code section 66474.2, court rules that city cannot charge development fees in excess
of those in effect on the date a tentative map is deemed complete); see, alse, Curtin & Merritt,
California Subdivision Map Act and the Development Process (C.E.B.2015) § 9.9 (observing that
the poal of Section 66474.2 is to “insulat[e] the subdivider from changes in the law enacted after
the application is deemed complete™). As noted by the court in Kaufiman & Broad, the map filing
frecze provision is based on the premise that “a developer is entitled to actual or constructive notice
of the ordinances, policies, and standards with which it will be expected to comply.”™ 23
Cal.App.4th at 1588.%"

* See, “City halts 1-205 development,” Tracy Press, January [, 2016, (noting that out of the 275

acre in the Study Area, “there are five sites of 14 or more acres that could support a warchouse-type
project of 100,000 square feet or more.”™).

' See, also, Selby Realty Co. v. City of San Buenaventura (1973) 10 Cal.3d 110, 126, fn. 11 (a
change in an ordinance that occurs after the development application is deemed complete is
inapplicable if its enactment stemmed from an attempt to frustrate a particular developer’s plans).
Assuming the Project is approved, as it should be since it conforms with all City codes and policies,
the Vesting Tentative Parcel Map grants IPT the vested right to proceed with development in
substantial compliance with the ordinances, policies, and standards in effect at the time the
vesting tentative map is approved or conditionally approved. Gov. Code § 66498.1(b); TSO
§ 12.28.070(a); Bright Development Co. v. City of Tracy (1993) 20 Cal.App.4th 783.
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The SMA prohibits the City from imposing ordinances, policies or standards other than
those in existence on the date the Application was deemed complete. Here, the Application was
deemed complete on February 3, 2016. Any planning or zoning changes that were not in effect on
February 3, 2016, cannot lawfully be applied to the Project. Thus, the City must process and
approve the Project in accordance with existing ordinances, policies, and standards.

C. If it adopts the Moratorium, the City would have to compensate YRC for an
unconstitutional taking of the Property.

i adopted, the Moratorium would constitute a compensable taking of the Property. The
Takings Clause of the 5th Amendment to the United States Constitution, made applicable to the
states through the 14th Amendment,™® guarantees that private property shall not “be taken for
public use, without just compensation.” Article 1, section 19 of the California Constitution also
provides that “{p]rivate property may be taken or damaged for public use only when just
compensation . . . has first been paid to . . . the owner.” A land use regulation effects an
impermissible taking of property if it deprives an owner of all economically beneficial or
productive uses of his tand (Lucas v. South Carolina Coastal Council (1992) 505 U.S. 1003) or
conflicts with an owner’s distinct investment-backed expectations (Penn Central Transp. Co.. v.
New York Ciry (1978) 438 U.S. 104): causes the owner to suffer a permanent physical invasion of
his property (Loretto v. Telepromprer Manhattan CATY Corp. (1982) 458 U.S. 419); or imposes
an exaction in violation of the “essential nexus’ and “rough proportionality” standards respectively
set forth in Nollan v. California Coastal Commission (1987) 483 U.S. 825 and Dolan v. City of
Tigard (1994) 512 U.S, 374,

A land use regulation that deprives the owner of subsiantially all economically beneficial
or productive use of his fand constitutes a taking. Lueas v. South Curolina Coastal Council, supra
(property owner entitled to compensation for regulations precluding development of two
beachfront lots, thereby depriving owner of all economic use of his property); see, also, First
English Evangelical Lutheran Church of Glendale v. County of Los Angeles (1987) 482 LS. 304,
321 (property owners are entitled to compensation for temporary taking of their land): and Monks
v. City of Rancho Palos Verdes (2008) 167 Cal.App.4th 263 (ordinance imposing a moratorium
on construction in landslide area deprived landowner of all economically beneficial use and thus
constituted a taking). Courts have recognized that land use regulations that take all economically
viable use of only a portion of private property can constitute a taking. See. e.g.. Twain Harte
Associates, Lid. v, Couniy of Tuolumne (1990) 217 Cal.App.3d 71 and Jefferson Streer Ventures,
LLC v. City of Indio (2015) 236 Cal. App.4th 1175.

It appears that application of the extension of the Moratorium would prohibit the only
economically viable use of the Sale Property and one to which it is well suited, thus denying YRC

0 See, Chicago B&O R, Co. v. Chicago (1897) 166 U.S. 226.
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of all economically viable use of its land. Indeed, the only demonstrated interest expressed in the
land has been for warehousing and distribution uses. The City would therefore have to pay just
compensation (i.e., the fair market value of the Sale Property based on its proposed industrial use)
to YRC if it adopts the proposed Moratorium,

A regulation may affect a taking even though it leaves the property owner some
economically beneficial use ofhis property. Kavanauv. Santa Monica Rent Control Board (1997)
16 Cal4th 761, 774. In order to determine whether a taking has occurred when the economic
impact is /esy than total, a reviewing court looks to three factors in particular: (i) the economic
impact of the regulation on the owner; (ii) the extent to which the regulation interferes with the
property owner’s distinct investment-backed expectations as to the use of its property; and (iii) the
character of the governmental action.’" Pesn Central Transportation Co. v. New York Ciry (1978)
438 U.S. 104, 124, In Palazzolo v. Rhode Island (2001) 533 U.S. 606, the U.S. Supreme Court
emphasized that these factors are to be considered and applied in light of “the purpose of the
Takings Clause, which is to prevent the Government from forcing some people alone to bear public
burdens which, in all fairness and justice, should be borne by the public as a whole.” 533 U.S. at
617.

As explained above, the Moratorium would likely deny @/l economically viable use of the
Sale Property. Even assuming that some economic use of the Sale Property remained, it would
not be sufficient to shield the City from takings liability based upon the Pernnn Cemtral factors. 1f
extended, the Moratorium would greatly diminish the economic value of the Sale Property, and
might lead to the loss of the sale to IPT. Thus, the economic impact of the Moratorium is great.
As to YRC’s investment-backed expectations, it purchased the Property, including the Sale
Property, for fair market value, based on its industrial land use designation enacted by the City
specifically to accommodate YRC’s use. YRC has always intended to use the land for a viable
industrial use in accordance with the land use regulations governing the Property and enacted when
the Property was annexed to the City. Other development is not economically viable on the site.
The Moratorium would substantially burden use of the Property for an uneconomically viable use
and annihilate YRC’s investment-backed expectations with respect to the use of the Property.
Finally, the pre-textual nature of the City’s interest here (as detailed above) would also favor
YRC’s taking claim. Thus, all three Penn Central factors weigh in favor of YRC and would subject
the City to takings liability if it were to adopt the Moratorium extension.

In sum, the Moratorium would likely deny all economically viable use of the Sale Property.
Alternatively, the economic impact of the Moratorium, the extent to which it interferes with YRC’s

31 This criterion requires a reviewing court to “consider the purpose and importance of the public

interest reflected in the regulatory imposition.” Loveladies Harbor, Inc. v. United States (Fed. Cir.
2003) 28 F.3d H171. 1176,
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distinet investment-backed expectations, and the nature of the government action would expose
the City to takings hability. For either reason, the City may not lawfully extend the Moratorium.

D. Extension of the Moratorium would violate YRC’s rights to due process.

The Due Process Clause of the Fourteenth Amendment to the United States Constitution
prohibits a state from depriving a person of life, liberty, or property without due process of law.
See, also, Cal. Con,, art, I, sec. 7. The touchstone of substantive due process is the protection of
the individual against arbitrary government action; the due process clause was intended to prevent
government officials from abusing their power or employing it as an instrument of oppression.
Wolff v. McDonnell, 418 U.S. 539, 558 (1974); Collins v. City of Harker Heights (1992) 503 U.S.
115, 126. A violation of substantive due process rights oceurs if a government agency’s actions
are (1) irrational or arbitrary or (2) not rationally related to a legitimate government interest.
Village of Euclid v. Ambler Realiy Co. (1926) 272 U.S. 365; Lingle v. Chevron (2005) 544 U.S.
528. The test is disjunctive. Thus, a property owner need only demonstrate facts to support one
of the two bases in order to state a viable due process claim.

If the City were to extend the Moratorium, its actions would be arbitrary and irrational, and
would constitute an abuse of power, subjecting it to liability under the Due Process Clause. See,
Arnel Development Co. v. City of Costa Mesa (1981) 126 Cal.App.3d 330. 337 {enuctment of
iniiative downzoning ordinance was arbitrary and discriminatory where enacted without
considering appropriate planning criteria and for sole and specific purpose of defeating a single
development).*? Here, if the City were to extend the Moratorium, it would be engaging in precisely
the same conduct that the court invalidated in the Arnel case. Specifically. approval of the
Moratorium would constitute irrational and arbitrary conduct not based on appropriate planning
criteria and for the sole and specific purpose of defeating the Project.

As explained above, an urgency ordinance cannot be aimed at or discriminate against a
particular permit applicant. See, e.g., Sunset View Cemetery Assn., supra {court observes that the
isolation of one party as the object of an urgency ordinance “cannot survive testing under accepted

2 See, also, Herrington v. County of Sonoma (9th Cir. 1987) 834 F .2d 1488 (denial of subdivision
and subsequent downzoning of property violated property owner’s due process rights given
evidence that county’s general plan/subdivision inconsistency determination was irrational and
arbitrary and aimed at defeating particular development project); and Del Monre Dunes, Lid. v.
Citv of Monterey (9th Cir. 1990) 920 F.2d 1496, 1508 (allegations that city council approved a 190
unit project with conditions that had been substantially met, then same council members abruptly
changed course and rejected the project motivated not by legitimate regulatory concerns, but by
political pressure from neighbors to preserve property as open space, could constitute arbitrary and
irrational conduct).
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principles of constitutional law.”).** The Moratorium here is plainly and unmistakably aimed at
blocking the Project. Because the proposed Moratorium is an arbitrary and discriminatory action
aimed at one particular user, it is not reasonably related to a legitimate state interest, See, e.g.,
Lockary, supra, 917 F.2d at 1155 (court observes that the reasonable relationship test “will not
sustain conduct by state officials that is malicious, irrational or plainly arbitrary.™).

In sum, extension of the Moratorium and approval of any resulting legislation that
subjected the Property to different or more burdensome requirements than imposed on surrounding
lands would deprive YRC of its constitutionally protected right to due process.

E. Extension of the Moratorium would violate YRC’s right to equal protection.

The Fourteenth Amendment to the United States Constitution provides that no state shall
deny to any person within its jurisdiction the equal protection of the laws. See, also, Cal. Con.,
art. I, sec. 7. The concept of equal protection has been defined to mean that no person or class of
persons may be denied the same protection of law that is enjoyed by other persons or other classes
in like circumstances. Hawn v. County of Ventura (1977) 73 Cal.App.3d 1009, 1018. A claimant
must show that the state “has adopted a classification that affects two or more similarly situated
groups in an unequal manner.” Walgreen Co. v. City & County of San Francisco (2010) 185
Cal.App.4th 424, 434 (emphasis in the original). An equal protection challenge to a regulation
that does not involve a suspect class or fundamental right must nevertheless bear a reasonable
relationship to a legitimate state interest. Young v. American Mini Theaters (1976) 427 U.S. 50.
“[A] deliberate, irrational discrimination, even if it is against one person (or other entity) rather
than a group,. is actionable under the equal protection clause.” World Ouireach Conference Center
v. City of Chicago (7th Cir. 2009} 591 F.3d 531, 538.

In Village of Willowbrook v. Olech (2000) 528 U.S. 562, the U.S. Supreme Court ruled that
a plaintift stated a viable equal protection cause of action based on claims that a municipality
required a 33 foot easement from her as a condition of connecting her property to the municipal
water supply when it had only required a 15 foot easement from other similarly situated property
owners. The Ninth Circuit has likewise upheld equal protection claims brought by property owners
that were discriminated against or treated unfairly by local agencies as part of the land use approval
process. See, e.g.. Herrington, supra (denial of proposed subdivision and subsequent downzoning
violated property owner’s equal protection rights where there was evidence that county had

B See, also, G&D Holland Construction Co. v. City of Marysville (1970) 12 Cal.App.3d 989,
994 (when the police power has been exercised in such a manner as to oppress or discriminate
against an individual or individuals or against a particular parcel of land. it will be overturned) and
Lockary v, Kayferz (9th Cir. 1990) 917 F.2d 1150, 1155-1156 (if agency’s moratorium on issuance
of new water hookups based on a water shortage was pre-textual as alleged, owners could state
viable substantive due process and equal protection claims).
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approved sizable residential development projects on three other agricultural properties shortly
after it rejected the owner’s proposal) and Del Monte Dunes, Lid., supra, (allegation that city
arbitrarily and unreasonably limited use and development of property and set aside open space for
public use, whereas owners of comparable properties were not subject to these conditions and
restrictions states viable equal protection claim).

The only pending permit application affected by the Moratorium is IPT’s Application. No
such moratorium was adopted in response to any other comparable development in the City.
Indeed, the City Council approved DCT’s project on November 17. 2013, even though it had been
considering changes in design and development standards in the Study Area since at least July
2015, In addition, the Moratorium does not apply to any other uses besides warehousing,
distribution, and storage. Yet, other uses could very well conflict with the City’s desires for
updated design and development standards. There is no rational basis for subjecting warehousing
uses to the Moratorium while manufacturing, office. and big box retail are all exempt.

The term spot zoning is used to describe a zoning action that violates the principle of equal
protection because of its discriminatory nature. See, e.g., Ross, supra (denial of rezoning to allow
property owner to develop their property at densities similar to those on surrounding parcels, was
arbitrary and discriminatory and thus unlawful); Kissinger v. Ciry of Los Angeles, 161 Cal.App.2d
454, 460 (1958) (downzoning of island surrounded by multi-family residential and commercial
uses to single family use improper); Charles L. Harney, Inc. v. Board of Permit Appeals (1961)
195 Cal.App.2d 442, 448-449 (applying rule prohibiting discriminatory spot zoning to a
moratorium).

The Property is designated for industrial uses by the General Plan. ISP, and TZ0. The
parcels to the north, south, and east are all designated for industrial purposes. The property to the
west is designated for commercial purposes. Further. the City has previously approved a
considerable number of industrial and warehouse uses along the 1-205 corridor. For example, the
YRC Facility is located immediately to the east of the Sale Property, the approved DCT facility is
located immediately across 1-205 from the Sale Property, and the City’s waste management facility
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is located approximately one mile 1o the west.™ Thus, the City’s claim that the Moratorium is
needed to ensure that warehouse and distribution facilities do not threaten the public health, safety,
or welfare — due to aesthetic concerns — cannot provide a rational or an evidentiary basis for the
City’s discrimination against the Project. As in Ross, “the City's arbitrary line-drawing is
antithetical to the individual right to equal protection of the law.” | Cal.App.4th at 962. Extension
of the Moratorium would constitute arbitrary and discriminatory spot zoning in violation of IPT"s
right to equal protection.

In light of the foregoing, extension of the Moratorium and approval of any resulting
legislation that subjected YRC to different or more burdensome requirements than imposed on
similarly situated property owners would deprive YRC of its constitutionally protected right to
equal protection under the law.

E. Application of the Moratorium to the Project results in an unlawful
interference with contractual relations.

Article 1, section 10 of the U.S. Constitution provides that, “No State shall . . . pass
any . .. Law impairing the Obligation of Contracts.” In order to determine whether an impairment
of contact has occurred, courts determine “whether the change in state taw has operated as a
substantial impairment of a contractual relationship.”™ Allied Structural Steel Co. v. Spannaus
(1978) 438 1.8, 234, 244, This inquiry is usually divided into three components: (1) whether there
is a contractual relationship; (2) whether a change in law impairs that contractual relationship; and
(3) whether the impairment is substantial.” General Motors Corp. v. Romein (1992) 503 U.S. 181,
186.

In September 2015, IPT and YRC entered into a Real EEstate Sales Contract pertaining to
the sale of the Sale Property for the Project. Thus. there plainly is a contractual relationship
between IPT and YRC related to sale of the Sale Property for development of a warehousing
distribution facility. Moreover, the Moratorium adopted on lanuary 5, 2016, and proposed for
extension on February 16, 2016, would substantially impair that contractual relationship by

' We assume that the City would not in the future rezone the existing YRC Facility for a non-

warehousing use. 1{'the City were to take such action, YRC would vigorously oppose it based on
its vested rights and the implications it would have for making its economically viable facility, that
it may wish to expand at some point in the future. Of course, this begs the question of what exactly
the City is attempting to accomplish by fundamentally changing the long standing uses and
development standards that apply to the Property as affirmed by the 2011 City General Plan. It is
important to keep in mind that the Sale Property is 22 acres of infill industrial development located
between the YRC facility and the Tracy Outlet Stores. By comparison, Bay Area business parks,
such as Bishop Ranch and Hacienda Business Park, consist of approximately 585 acres and 875
acres, respectively.
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precluding the use of the Sale Property for which it is proposed to be sold. As noted by the United
States Supreme Court in Allied Structural Steel Co., supra, 438 U.S at 245:

Contracts enable individuals to order their personal and business affairs according
to their particular needs and interests. Once arranged, those rights and obligations
are binding under the faw, and the parties are entitled to rely on them.

When examining the substantial impairment, courts often look to the economic harm
resulting from the impairment of a contract. See, Allied Structural Steel Co. v. Spannaus
(1978) 438 U.S. 234, 247, IPT would not be able to proceed with the Project and the Sale Property
would lose all value for IPT’s intended use. Thus, the impairment in this case is substantial. See,
e.g., Chih Props. v. Ciry of Sherwood, 2007 U.S. Dist. LEXIS 95080 (property owner stated viable
claim that moratorium which precluded the issuance of zoning permits constituted substantial
impairment of contract).

If the City were to extend the Moratorium it would be liable to IPT and YRC for an
impairment of contract claim. The City would also be exposed to related liability for negligent
and/or intentional interference with contract or other economic relationship.

G. Based on the parties’ detrimental reliance on the Property’s land use
regulations, the City would be estopped {rom applying the Moratorium
extension to the Project.

YRC and I1PT reasonably and detrimentally relied on the Property’s planning regulations,
including the City’s stated policy that the Property is an area of the City where warehouse uses are
a principally permitted use. To date. YRC has spent tens of miilions of dollars in reliance on the
approved land use designations and planned infrastructure for the Property and its environs. These
funds were used to purchase the Property, pay other direct and indirect expenses related to
operation and maintenance of the Property, and negotiate the sale of the Sale Property to IPT,
Based on the site’s planning designations and assurances from planning Staff, IPT has likewise
spent substantial sums negotiating the salc of the Sale Property with YRC and preparing Project
plans and related studies. To date, IPT has incurred approximately $150,000-$200,000 in costs
retated to the Project. As a result of YRC's and IPT’s reliance on the City’s plans and policies,
the City would be estopped from applying the proposed Moratorium to the Project. See, e.g.. Hock
Investment Co. v. City and County of San Francisco (1989) 215 CalLApp.3d 438, 448-449 (if
property owner reasonably and detrimentally relies upon agency’s administrative rule. agency
would be estopped from taking subsequent action in contravention of rule).*

3 Aecord, Pardee Construction Co. v. California Coastal Commission (1979) 95 Cal.App.3d

471, 481; Wilson v. City of Laguna Beach (1992) 6 Cal. App.dth 343, Kieffer v. Spencer, supra;
and Anderson v. City of La Mesa (1981) 118 Cal. App.3d 657.
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The court in Kieffer observed that estoppel was proper when a city “chose to pursue a
course of conduct (for reasons not entirely clear) not only detrimental to petitioners but to public
trust in local government.” 133 Cal.App.3d at 964. Accord, Woody’s Group, Inc. v. City of
Newport Beach (2015) 233 Cal.App.4th 1012, 1028 (when a local agency “chang[es] the rules in
the middle of the game,” this “does not accord with [a] fundamentally fair process.”).*® Were the
City to adopt the Moratorium extension and impose it upon IPT, it would run afoul of these guiding
principles. The City’s plans and policies that YRC and IPT relied upon — even more than the
simple administrative rule at issue in Hock — provide a substantial basis for estoppel against the
City here.

H. The City eannot lawfully extend the Moratorinm until it complies with CEQA.

The Moratorium may result in significant environmental effects. As such, the City must
conduct CEQA review of the Moratorium before it can lawfully act on it. See, Public Resources
Code §§ 21080, 21000, 21065. Pursuant to Section 4 of the Proposed Ordinance, the City Council
wrongly contends that the Moratorium is not a project subject to CEQA.

It is reasonably foreseeable that the Moratorium could force certain warehouse uses, like
that proposed by IPT, to locate in other areas outside of the City. This would resuit in associated
traffic, air quality, and noise pollution, including an increase in greenhouse gas emissions, vehicle
miles traveled, and other related emissions. See, e.g.. Muzzy Ranch Co. v. Solano County dirport
Land Use Commn. (2007) 41 Cal.4th 372, 383 (California Supreme Court observes that the impact
of development in other areas resulting from a ban on development within one jurisdiction should
be considered in the CEQA process): accord, Napa Citizens for Honest Government v. Napa
County Board of Supervisors (2001) 91 Cal.App.4th 342, 369 (“the purpose of CEQA would be
undermined if the appropriate governmental agencies went forward without an awareness of the
effects a project will have on areas outside of the boundaries of the project area.”).

Thus, prior to the enactment of the Moratorium, the environmental impacts associated with
such displaced development must be addressed in an appropriate CEQA document. [tis likely that
the City could not proceed with such an ordinance without preparing and circulating an
environmental impact report (“EIR™) for public review and comment. See, Public Resources Code

3% See, also, General Plan, Objective ED-3.1 (expressing the City’s desire o “[c|ontinue to foster
a supportive business environment by providing clear and consistent development standards,
procedures, and information on available City services for businesses.”). In commenting on the
DCT application. Councilmember Young stated that the City needed to “protect the integrity of
our processes and our policies,” noting that if the City violates its written standards. “what do we
have to stand on?” See. “Split council rejects [-205 industrial project,” Tracy Press, July 10, 2015.
Councilmember Young's comments in regard to the DCT application apply with equal force to
application of the Moratorium to the Project.
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§§ 21080(d) and 21081; CEQA Guidelines § 15091; Marin Municipal Water District v. KG Land
California Corp. (1991) 235 Cal. App.3d 1652 (water district prepared an EIR prior to adopting a
water moratorium based in part on potential secondary impacts of moratorium); and City of
Livermore v. LAFCO (1986) 184 Cal.App.3d 531 (1986) (EIR was required for revision of LAFCO
sphere-of- influence guidelines because change in policies could affect location of development,
resulting in significant environmental impacts).*’

The Moratorium is a “project” subject to CEQA, and one likely to result in significant
impacts. As such, the City may not lawfully extend the Moratorium without first considering its
direct and reasonably foreseeable indirect environmental impacts.

VI.  Even if it were to extend the Moratorium, the City has an independent duty to
process and act on the Project,

Even if the City were to extend the Moratorium, it is clear that it must continue {o process
the Application. See. e.g.. Building Industry Legal Defense Foundation v. Superior Court, supra
(city cannot use urgency ordinance to prohibit the processing of development applications). Such
processing includes the obligation to act on the Project within the time limits established by CEQA
and the Permit Streamlining Act. See, e.g., Selinger v. City Council, 216 Cal.App.3d 259, 269
(1989) (court rules that a moratorium does not toll the time period for agency action on an
application under the Permit Streamlining Act).

Similar to DCT, the environmental impacts of the Project are covered by the City’s General
Plan EIR. Thus, no additional CEQA document is needed for the Project. The City must process
and act on the Application within 50 days from the date that the Application is deemed complete.*
And, as noted above, it must apply the ordinances, policies, and standards that were in effect when
the Application was deemed complete on February 3, 2016.

st s sl sl st st e sie e ol e o ol e el s s sl ol sl ol ok e ol ol
In summary, any further regulation of warehousing and distribution uses is entirely

unnecessary since the City already has appropriate discretionary approval authority over them
under its existing codes and regulations. Given the numerous constitutional and statutory

3T See, also, Ciny of Rediands v. County of San Bernardino (2002) 96 Cal.App.4th 398 (EIR was
required for amendments to county general plan eliminating policies requiring deference to city
standards regarding hillside development, density of development, and public utilities because
change may result in significant impacts) and Counry Sanitation District No. 2 v. County of Kern,
127 Cal.App.dth 1344 (2005) (EIR was required for ordinance restricting disposal of scwage
sludge because of indirect impacts, including need for alternative disposal, increased hauling. and
possible loss of farmland in reaction to the new restrictions).

# Gov. Code § 66452.1 and TSO § 12.24.040(d).
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infirmities with the Moratorium (as set forth above), we trust that the City will act appropriately
and not extend the Moratorium. As illustrated above, there is no evidence, let alone substantial
evidence, to justify the application of the Moratorium to the Project.

We appreciate your consideration of YRC’s views on this matter. Representatives of YRC
and IPT will be in attendance at the City Council’s February 16, 2016, hearing on the Moratorium.
In the meantime, please do not hesitate to contact me with any questions concerning this

correspondence.

Very truly yours,
PEPPLE CANTU SCHMIDT PLLC

Stephen K. Cassidy
Attorneys for YRC Inc.

cC: Lance Collins
Christopher Masoner
Gregg Boehm
Troy Brown
Bill Dean
Nora Pimentel
Dan Sodergren
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PROPERTY OWNE MENT:
| hereby autharize HPA Inc. - Teresa Goodwin , and any autharized rapresentalive thereof, lo act as my agent in all matiers

relaled lo the subject application(s) and racognize thal the City of Tracy will rely in good faith upon assurances and commitments made
by the above referenced agent in the course of reviewing requests for entitiements submitied on my bshalf,

Property OQwmer Sig LK
. Z:w Z P W

2.
3. 4.
PL T STATE| T;
, _Teresa Goodwin , hereby certify that to the bast of my knowledge the foregoing application contains

infarmation which is accurate and truthfu! and that my fallure to supply such informalion as requested may jeopardize the validily of any
entitlernents granted or may result in the inability of the City to complete review requested herain,
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Development Application
Page 2

Comments, Suggeslions, or Processing Nesds:

Think Inside the Triangle” 4\
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DESCRIPTION

The Galleon™ LED luminaire delivers exceptional performance in a
highly scalable, low-prafile design. Patented, high-efficiency AcculED
Optics™ systam provides uniform and energy conscious illumination to
walkways, parking lots, roadways, building areas and security lighting

applications. IPEE rataed.

SPECIFICATION FEATURES

Construction

Extruded aluminum driver
enclosure thermally isclated from
Light Squares for optimal thermal
performance. Heavy-wall, die-
cast aluminum end caps enclose
housing and die-cast aluminum
heat sinks. A unique, patent
pending interlocking housing and
heat sink provides scalability with
superiar structural rigidity. 3G
vibration tested. Optional tool-
less hardware available for ease
of entry into electrical chamber.
Housing is IP66 rated.

Optics

Choice of 16 patented, high-
efficiency AcculED Optics. The
oplics are precisely designed to
shape the distribution maximizing
efficiency and application spacing.
AcculLED Optics croate congistent
distributions with the scalability
to meet customized application
requirements. Offered standard in
4000K {+/- 275K} CCT and minimum
70 CAI. Optional 6000K CCT and
3000K CCT. For the ultimate level
of spill light control, an optional
house side shield accessary can
ba fiald or factory installed. Tha

DIMENSIONS

POLE MOUNT

i 7.
._l i § e o | l_l ng:lﬁllﬁ“;—,i/—-l

housae side shield is designed to
seamlessly integrate with the SL2,
513, 5L4 or AFL optics.

Electrical

LED drivers are mounted to
removable tray assembly for ease
of maintenance. 120-277V 50/60Hz,
347V 60Hz or 480V 60Hz oparation.
480V is compatible for use with
480V Wye systems only. Standard
with 0-10V dimming. Shipped
standard with Eaton proprietary
circuit module designed to
withstand 10kV of transient line
surge. Tha Galleon LED luminaire
is suitable for operation in -40°C
to 40°C ambient environments.
For applications with ambient
temperatures exceeding 40°C,
specify the HA (High Ambient)
option, Light Squares are IP66
rated. Groater than 80% lumen
maintenance expected at 60,000
hours. Available in standard 1A
driva current and optional 530mA

McGraw-Edison

Cetalog #

Project

Comments

Prepared by

assembly. Designed for pole or
wall mounting. When mounting
two or more luminaires at 80° or
120" apart, the EA extended arm
may be required. Refer to the arm
mounting requiremant table on
page 3. Round pole top adapter
included. For wall mounting,
specify wall mount bracket option.
3G vibration rated.

Finish

Housing finished in super durable
TGIC polyester powdar coat paint,
2.5 mil nominal thickness for
superior pratection against fade
and wear. Haat sink is powder
coated black. Standard colars
include black, bronze, grey,
white, dark platinum and graphite
maetallic. RAL and custom color
matches available. Consult the
MeGraw:-Edison Architectural
Colors brochure for the complete
salection.

and 700mA drive currents. Warranty
Five-year warranty.
Mounting
Extruded aluminum arm includes
intarnal bolt guides allowing for
aasy positioning of fixture during
I 21-3/4* [553mm| g sl

|
—J I |
10-5/32° 21-3/4° |553mm] 7° [178mmH
|256mm)
[] |
L_s&3ne _| |
§157mm] zs.;ms-
DIMENSION DATA I8tman)
Number of “A"Width “B" Standard *B" Optional Weight with Arm | EPA with Arm ¥
Light Squares Arm Length Amm Langth * fbs) 5q. Fij
1-4 15-1/2° (3%memy 7 (178mm} 10* {254mm} I (15.0kgs) 086
56 21-5/8° (548mm} T {(176mm) 107 (254mm) 44 (20.0 kgs.} 1.00
7-8 27-5/8° (792mm) 7 (178mm) 13" {(330mm) 54 (24.5 kgs.) 1.07
810 33-4° (A5Tm©m) 7" {17Bmmy) 16° {406mmy 63 (258 kgs.) 1.12

NOTES: 1 Extonded amn ophon may be 1egurad when mountemg bva or morg Incure per pole a1 50° & 1207 Rafer 10 am mountng

Iequierment fable. 2 EPA caloulsted with cpuonal s langth,

E.T-N

Powering Business Wridwice

“wrerwr.cesigniighte.org

GLEON
GALLEON LED

1-10 Light Squares
Solid State LED

AREA/SITE LUMINAIRE

CERTIFICATION DATA
ULrzUL Wat Location Listad
150 9001

LM79 [ LM8D Compliant

34 Vibration Rated

1P68 Rated
DasignLights Consortium™ Qualified*

ENERGY DATA

Elecironic LED Driver

0.9 Powar Factor

«20% Total Harmanlz Distonion
120V-277V 50/80Hz

347V & 4BOV 60Hz

-40°C Min. Temperature

40°C Max. Temparature

50°C Max. Temperatura (HA Option]

48104
t-411 TD5000206N
Fame® 2015-30-02 11:48:13



OPTIC ORIENTATION

)

Standard

OPTICAL DISTRIBUTIONS

T @
|

Optics Rotstad Loft @ 90° [L30]

Optics Rotated Right & 90° [R50

ri¢ Aroa Distributions

GLEON GALLEDN LED

DRILLING PATTEAN

TYPE “N*
M 3/4" [19mm)
K Dismetar
2 Hole
(51mm]
G 718" 122mm|
r:_“;— 1-34"
[48mm]|
A——3
\“"‘-—m 918" [1amml
Diamater
) Holes

T2 sL2 hE] st3 TAFT gl SL4
[Typa 0} {Typa H with Spill Contrel} {Type I} (Type il with Spill Control)  {Type IV Forward Throw] Wwida} {Type IV whh Spill Control}
— 4 D _Q E . .
n ic Roadway Distrit Sy R
Lo TR TaR SNQ 5Ma 5wa
{Rectangular Wide Type 1) {Type It Rosdwary} (Typa 11l Roadway) {TypeV Square Narrow) [Type V Square Medium| (Typa ¥ SquareWide)

{Automotive Frontiine}

Speclalized Distributi

190° Spill Light Eliminator Right]

ARM MOUNTING REQUIREMENTS

NOTES: 1 Round pokos are 3 @ 120, Squaes poles a0 3 @ B0, 2 Raund polos are 3 & B0°

SLL
[90* Spiil Light Eliminator Left)

2 @ e

Tiiple?

subpect to

Configuralion 80" Apart 120" Apart
7° Am 7 Arm
GLEON-AE-01 (Standarc) (Standard)
7° Am 7 Am
GLEON-AE-02 (Standase) {Standard)
7*Am 7" Am
GLEON-AE-03 @tandard)
7' Amn 7* Aom
CLEONACS {Standard) {Standard)
10" Extended Arm 7" Amn
GLEON-AE-05 [Fcrarad] (Standard)
10" Extondoed Asm 7+ Am
L) (Requirec) {Standard)
13" Extendac Arm | 137 Extended Am
GLEON-AE-OT (Foquired) (Requirad)
13" Extendad Arm 13* Extended Arm
GLEON-AE-08 Pecuiet) ko
16° Extended Arm | 16" Extended Arm
GLEGHAL 02 {Required) Fequirsdt
18" Extended Amn | 15 Extended Amm
-AE-1
GLEONAED | ™ equred) Raquired)
Exton
i 121 Heghony 7 South
alL® Peachtron Cry, GAJ0209  Specshcatirs and
i P 770-388-1800 mensions
Fowering Busness Wivkdwide W BN Crlghng

chango without notios.
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[H R H]
RH]

TDS00020EN
2015-10-02 11:48:13



GLEDN GALLEON LED

NOMINAL POWER AND LUMENS (1A}

Number of Light Squares 1 2 <] 4 5 L 7 B 9 10
Drive Current 1A 1A 1A 1A 1A 1A 1A 1A 1A 1A
Mominal Power (Waits) 58 107 157 213 284 ns it 421 475
Input Current @ 120V {A) 047 090 13 1.1 22 2.54 3.09 35 388 441
Input Curment @ 208V |A) 028 D.51 0.4 .02 125 1.48 178 199 222
Input Current @ 240V {A) D25 045 065 0.90 110 130 155 1.75 1.85 220
Inpst Current @ 277V (A) 023 0.4 058 0.82 1.00 1.18 14 159 [y 2.00
~Dkzn
Lixmens 8272 10,303 15,373 20313 25,168 30,118 35,618 40,357 45,018 49,842
N BUG Rating B1-U0-G1 B2-U0-G2 B2-U0-G2 83-U0-G3 E3-Li0-G4 BI-U0-G4 B3AX-G4 B3-U0-GS B4-L0-G5 B4-U0-G5
s Lumens 5.597 10,838 18,321 21,585 20.M9 31,974 37,813 42,844 47,792 52914
BUG Rating 21-U0-G1 B2-UD-G2 B2-U0-G2 B3-U0-G3 B3-U0-G3 B3-U0-G4 BG4 B3-U0-G4 84-U0-G4 B4-U0-G5
Lumens 5374 10,501 15,669 20704 25,652 30,697 38,303 41,134 45,884 50,802
ke BUG Rating B1-UG-G2 B2-uo-G2 B2-U0-G3 £3-U0-G3 BIU0-G4 E3-L0-Gd B3-UG-GS BI-L0-G5 B4-U0-GS B4.U0-GS
. Lumens 5403 10,735 16,017 21,184 26222 NI ETALL] 42,048 48804 51,930
BUG Rating B1-U0-G2 B1AR-G2 82-U0-G3 B2-U0-G4 B3-U0-G4 B3-U0-G4 B3-uo-G3 B3-Ug-GS B3-UD-G5 B3-U0-G5
S Lumens 5,405 10,562 15.760 20.824 25,801 30,875 38.514 41,372 46,150 51,0968
BUG Rating 81-U0-G2 B2-U0-G2 B2-U0-G3 B3-U0-G4 B3-U0-G4 B83-U0-G5 B3.U0-GS B3-U0-GS B3-U0-G5 B3-U0-G5
o Lumens 5,315 10,428 15,556 20,555 25,408 30,478 238,042 40,638 45,554 50,438
BUG Rating B1-U0-G2 B2-U0-G2 82-U0-G3 B3-U0-G4 B3-U0-G3 B3-U0-G5 B3.L0-GS B4-U0-G5 B4-U0-G5 B4-U0-Q5
812 Lumens 5.283 10285 15,47 20278 25,124 30,068 35558 40,288 44,640 40,758
BUG Rating B81-U0-G2 B2-up-G2 B2-U0-G3 B3-0-G3 B3-w-G4 B3-U0-G4 83-U0-G5 B3-U0-G8 B4-UD-GS B4-U0-G5
sLa Lumens 5,373 10,500 15,667 20,701 25.6540 30,683 36.268 41,128 45,6878 50,784
BUG Rating B1-U0-G2 B2-U0-G3 B2-U0-G3 B3.U0-G4 B3-U0-G4 B3.U0-G4 B83-U0-G5 B83-U0-G5 B3-Up-G5 B3-UG-G5
- Lumens 5,105 9,978 14,886 19.669 24,370 25,183 34,488 29,078 43.591 48,262
BLIG Rating B1-U0-G2 B81-U-G3 81-U0-G3 B2-U0-G4 B2-U0-G4 B2-U0-G5 BI-0-GS B3.U0-GS B3-U0-G5 B3-U0-GS
. Lumens 5,542 10,630 18,180 21,352 28,455 31,658 37,438 42,421 47320 52,392
BUG Rating B2-U0-G1 B3-U0-G1 B3-U0-G2 84-U0-G2 B4-0-G2 B85-U0-G2 BS-U-33 BS5-UD-G3 B5-U0-G3 B5-U0-G4
Lumans 5,644 11,020 18,457 21.745 26,942 3224 28,128 43,202 43,191 53,356
o BUG Rating B3-U0-G1 B4-U0-G2 84-U0-G2 B&-U0-G3 B5-0-G3 B5-L0-G4 B5-U0-G4 B5-U0-Ga 85-U0-G4 B5-U0-GS
Lumens 5.650 11,059 18,501 21,803 27014 2327 38.230 43,317 48,320 53,488
e BUG Rating B3-U0-G1 B4.UD-G2 B4-UD-G2 B5-U0-G3 BE-A0-G4 B5-UD-G4 85-U0-G4 B5-0-G5 BS:U0-G5 B5-U0-G5
e Lumens AT22 9,227 13,787 18191 22,539 289N 31,887 38,141 40,315 44835
BUG Rating B1-U0-G2 B1-yo-G3 B82-U0-G2 22-u0-G3 B3-U0-G4 B3-U0-G4 B3-U0-G5 B3-U0-GS BI-U)-GS B3-Ub-G5
Lumens 5,492 10,732 18,014 21,159 26,216 372 a7 1m 42,038 46,893 51.08
. BUG Rating BR-U0-G1 BIAH0-G1Y B4-UD-G2 B4.U0-G2 B4-L0-G2 B5-U0-G3 85-u0-Ga B5-0-G3 B5-UD-G4 B5-U0-G4
Lumaons 5512 1077 18,072 21,228 26313 31,486 37,236 42,10 47.063 82,107
A BUG Rating 81-U0-Gt B1-U0-G1 B2-U0-G2 82-U0-G2 E3-U0-G3 83-U0-G3 B3-L0-G3 B3-Us-G3 B3-U0-G3 83-0-G4

* Nomenal data for 000K CCT,

LUMEN MULTIPLIER LUMEN MAINTENANCE
Amblent TM-21 Luman
Tompe Lumaen Multipbar - Ambient Maintenancs Thomcr:l’ L70
o°C 102 4 {80,000 Hours)
P e % C >84% » 350,000
25C 100 A0°C >93% > 250,000
amrc as9 50°C* >90% » 170,000
50°C o7 -sn‘cu::i:'mmnmummmmad
Exton
E.T.N 112} Hagiwasy 74 South
™ Puachtrer Crty, (A 30260 Speaficatons and 1D500020EN

P 7704651800 dameniions subrect 1
Powetmg Business Wrdrcio WWWaNORCOMAGHG  Chango wihout Rauce. 201510-02 15:48:13



GLEON GALLEON LED

Number of Light Bausrea 1 2 a 4 5 8 7 8 9 10
Drive Current 700mA TOOMmA TOOMA 700mA 700mA TOOmA 700ma, 700mA 700mA TOOmA
Nominal Power (Watts) 38 72 105 128 178 210 243 78 214 8
Input Cuerrent 8 120V [A) 032 050 0.85 114 145 172 2 228 2.58 286
Input Corment @ 208V (A) 021 036 051 067 0.8 1.02 118 135 1.53 169
Input Current @ 240V (A) 019 032 045 059 0.77 0.50 104 118 135 148
Input Cutrent © 277V () 020 020 0.40 051 0.69 0.80 0.91 102 120 131
Optica
Lumens 2,854 753 1,237 14847 18,395 22,013 28,03 29,497 32,504 36,430
b BUG Rating 81-U0-G1 81-W0-G2 B2-U-G2 B2-uo-G2 B83-0-G3 23053 BIUD-GA BY-U0-G4 B3-U0-G4 B3-U0-G4
. Lumens 4,091 7.095 11,929 15,762 19,529 23370 27.638 3,316 34,932 39,676
BUG Rating B1-uc-G1 B1-U0-G2 B2-Ul-G2 B2-U0-G2 B3-U0-G3 B3-L0-G2 B3-U0-G3 B3-U0-G4 B3-U0-G4 BI-U0-GS
Lumens 3528 7676 11,453 15,133 18,750 23,437 28.534 30,085 39,537 7132
T BUGRating | B3-U0-GY B1-U0-G2 B2-U0-G2 B2U0-G3 | B3-U0-G3 B3-U0-G4 B3-UD-G4 B3-UD-G4 BIU0-G4 £3-U0-GS
Lumens 4015 7846 11,707 15,469 190,166 22,838 27,124 30,733 34,283 37,057
o8 BUGRating | B1 L0 G 81 Yo G2 B2 L0 G2 B2UOGI | B2UOG3 B3 U0 G4 B3 U0 G4 B3 U0 G4 B3 U0 G5 B3 UD G5
. Lumans 3,951 7726 1518 15221 12,858 22.567 26,688 30.240 33,732 37,347
BUG Rating | B1-UD-GI B1-L0-G2 B2-U0-G2 82-U0-G3 B2-U0-G4 B3-U0-G4 83-U0-G4 B3-U0-G5 B3-UD-G5 83-U0-G5
Lumens 3,900 7,820 11,370 15024 18615 22278 26,343 79,849 32296 36,864
v BUGRating | B1-U0-G1 B1.U0-G2 82.U0-G2 B2.U0-G3 B3-U0-G4 BIU0-G4 B3.U0-G4 B3.U0-GS B3-UD-G5 83-U0-G5
Lumens 2847 7.518 1,217 14,821 18,364 21,875 25988 20,447 22,847 26,368
2 BUG Rating | B1-U0-GY B1-U0-G2 B2-U0-G3 B2.UD-G3 B3-UC-GI BAU0-G4 B3-U0-G4 B3-Up-G4 B3.U0-G4 B3-U0-G5
Lumens agz7 7675 11,451 15,131 18,747 22434 28,531 20,081 33,833 7,128
e BUGRating | B1.U0-GY B1-U0-G2 B2-lyo-G3 B2-U0-G3 | Be2.u0-G3 B3-U0-G4 B3-UD-G4 B3-UD-G4 83-U0-05 B3-UD-GS
iy Lumens 373 7.202 10,880 14,378 17.812 21,315 25208 28562 21,881 15275
BUG Rating | B1-UD-G2 81.0-62 B1-U0-G3 Bt-UO-G3 | B2-UO-G4 B2-U0-G4 B2-U0D-G4 B2-U0-G5 B2-U0-GS BI-UO-GS
Lumens 4051 7918 11811 15,606 19.236 23,139 27385 31,006 34,567 38,204
. BUGRating | B2-UD-G1 BI-U0-GI B3-UD-G1 B3UD-G2 | B4-UD-G2 B4-U0-G2 B4-UD-G2 B5-U0-G2 B5-140-G3 B5-U0-G3
Lumens 4125 8,062 12,020 15,894 19,692 23,565 27,869 NS as.224 38,999
e BUG Aating | B2:U0-Gt B3-U0-G2 B4-U0-G2 BaUC-G2 | B4-UC-G2 BS-UD-G3 B5-U0-G3 B5-40-G3 BS5-U0-G4 BS5-4/0-G4
Lumens 4,138 8,083 12,061 15,928 19,745 23,628 27.943 31,661 25218 39,103
wa BUG Rating | B3-UD-GI B3-U0-G2 B4-U0-G2 B4-U0-G2 BS-U0-G3 B5-U0-G3 B5-U0-G4 BS-U0-GA B5-UD-G4 85-U0-G4
T 3,451 6,744 10,063 12,206 18474 19,714 23314 26,416 29.467 52,825
BUGRating | B1-UD-G1 81-U0-G2 B1-U0-G3 82-U0-G3 B2-U0-G3 Bz-U0-G4 B3-Uo-G4 B3-U0-G4 B3-U0-G5 B3-U0-GS
Lumens 4,014 7,884 11,704 15,465 19,182 22,530 27,118 30,726 3274 37,948
v BUGRating | B2-UO-Gt B3-UD-GY B3-U0-G2 B4-UD-G2 B4-UD-G2 B4-U0-G2 B4-U0-G2 BS-UG-GI B5-U0-G3 BS-U0-G3
Lumens 4029 7873 1,747 15,522 19231 23014 27.216 30,838 34,399 34,088
AR BUGRating | B1-UD-GY B1-U0-G1 B2-U0-G2 82:U0-G2 | B2-U0-G2 B3-U0-G2 B3.5-G3 B3-U0-G3 B3-U0-G3 83-U0-G3
* Norrinwal itata for 20006 CCT
LUMEN MULTIPLIER LUMEN MAINTENANCE
T.fn':‘r;";‘ Lumen Mutiipllar ) An:blu:t m;’u':.'::." mm t70
o°C 102 160,000 Hours})
o= = 5 >84% » 350,000
25°C 100 40°C =93% = 250,000
anc P SoC* >90% > 170,000
s0°C 057 . %M:r“u:mm data apphes to 330mA and
Eston
' ;T. N Ri::\:mvé.\% Sosctcations and
Powerng Business Wortdaw e zms:m:gﬁr;



NOMINAL POWER AND LUMENS {530MA)

GLEON GALLEON LED

Humber of Light Squares 1 2 3 4 5 & 7 8 9 10
Drive Curent 530mA 530mA 530mA S30mA 530mA 530mA 530mA 530mA 530mA 530mA
Nominal Power (Watts) 30 54 80 105 130 159 184 209 234 29
Input Current @ 120V (A) 0.25 0.45 nes 0.88 1.07 132 152 1.72 1.83 214
input Current @ 208V (A) a7 028 039 051 .83 D.78 09 1.02 1.14 126
Input Curment 8 240V (A) 0.7 025 035 045 055 0.70 0.80 0.90 1.00 1.30
Input Cument @ 277V (A) 019 024 032 0.40 0.49 0.64 a72 0.80 039 0.9
Optics
Lumens 3,018 6,017 8,578 11,882 14,697 17.588 20,800 2567 26,280 23,106
= BUG Rating B1-U0-G1 81-u0-G2 B2-U0-G2 B2-U0-G2 B2-U0-G2 B3R 83-U0-G3 B3-U0-G3 B3-U0-G4 B3-L0-G4
e Lumens 3,269 8,388 9,51 12,582 15,603 18,672 22,082 25020 27.50% 30,900
BUG Rating B81-ud-G1 B1-U0-Gt B1-U0-G2 B2.U0-G2 82-U0-G2 a2-un-G2 83-U0-G3 B3-U0-G3 B3-0-G3 B3-us-G4
Lumens 3,138 8,133 9,150 12,001 14,680 17,928 21200 24,021 26,785 8,687
i BUG Rating B1-Uo-G1 81-ug-G2 B2-UD-G2 B2-Un-Gz B2-L0-G3 B3-UD-G3 83-U0-G3 B3-UD-G4 83-U0-G4 B3-U0-G4
- Lumans 3,208 6269 2,254 12359 15313 18,325 2187 24,555 27,390 30,326
AUAG Rating R1-LN-G1 Bi-10-G3 10052 A2-L0-R32 AP-4ID-G3 A2-110-G3 R2-L0-G4 ALUN-Ga R4 ALN-G4
. Lumens 3.158 6,168 8.203 12,161 15,067 18,030 21,223 24,160 26,950 29,839
BUG Rating 81-U0-G1 B1-Ud-G2 B1-U0-G2 82-u0-G2 B2:U0-G3 B2-L0-G3 BI-UD-G4 B3-110-G4 83-U0-G4 B3-U0-G5
Lumens 3,118 8,088 02,084 12,004 14,872 87,797 21,047 23,848 26,602 28,453
o BUG Rating B1-U0-G1 B1-U-G2 az-u0-G2 B2-U0-G2 B2:U0-G3 B3-U0-G3 B3-U0-G4 B3-U0-G4 BI-U0-GA B3-U0-G5
Lumens 3,074 8,008 8.862 11,842 14,672 17,558 20,764 ns57 28,244 29058
A BUG Rating B1-10-G1 B1-UD-G2 B2-U0-G2 82-Ud-G3 B2-U0-G3 B83-u0-G3 B83-U0-G3 83-U0-G4 B3-U0-G3 B3-UD-G4
Lumena 3,128 8132 9,149 12,082 14878 17.924 1,197 24,018 28,791 29,882
- BUG Rating 81-Uo-G1 B81-U0-G2 B1-150-G2 82-U0-G3 B2-L0-G3 B2-U0-G3 B3-U0-G4 B3-10-G4 B3-L10-G4 B3-U0-G4
- Lumens 2,081 5,828 8,682 11,488 1423 17,030 20,140 22,820 25,4568 28,182
BUG Rating BO-UD-G1 B1-u0-G2 B1-U0-G3 81-U-G3 B1-U0-G3 82-u0-33 B2-U0-G4 B2-L10-G4 B2-U0-G4 B2-U0-G5
e Lumens 3235 6324 9437 12,459 15,443 18,487 21,883 24,773 27834 30,595
BUG Rating B1-L0-GO B2-L0-G1 B3-U0-G% B3.U0-G2 83-u0-G2 B4-UQ-G2 B4-U0-G2 B4.UD-G2 B84-U0-G2 B5-U0-G2
Lumens 3,208 8,441 9810 12,698 15,733 18,828 32268 28229 28,142 31,158
- BUG Rating 82-L0-G1 83-U0-G1 B3-U0-G2 B4.00-G2 B2-U0-G2 B4-L10-G2 B85-U0-G3 B5-U0-G3 22-40-G3 BS-U0-G3
Lumens 2,305 £.458 9.638 12,732 15,775 18,878 22325 25,208 20217 24
o BUG Rating 82:L0-G1 83-U0-G2 84.00-G2 B4-U0-G2 84-U0-G2 B5-U0-G3 B5-U0-G3 B5-U0-G3 B5-UD-G# B25-U0-G4
SIUEIr Lumens 2,757 5,368 8,040 10,623 12,162 15,751 10,827 21,105 23,543 26,068
BUG Rating B1-Up-Gt B1-U0-GE2 B1-U0-G2 81-Us-G3 B2-U0-G3 B2-U0-G3 82-U0-G3 B2-UD-GA B3-UD-G4 B3-UD-G4
. Lumens 3207 8287 8351 12,358 15,309 18,320 21,888 24,549 27384 30,318
BUG Rating B2-110-G1 B3-U0-Gt B3-U0-G1 B3-U0-G2 B4-U0-G2 B4-L0-G2 B4-U0-G2 B4-U0-G2 B84-UD-G2 B5-U0-G3
Lumans 1,219 6,290 9.385 12401 15,3685 18,387 21,745 24,638 27.484 30,429
oL BUG Rating 81-U8-G1 B1-Ug-G1 §1-00-G1 82-U0-G2 82-.0-G2 B2-Un-G2 B2-U0-G2 83-U0-G2 B3-U0-G3 B3-UD-G3
* higerinal ciata for 4000K CCT.
LUMEN MULTIPLIER LUMEN MAINTENANCE
‘I’:nl;.:‘xn Lurmen Multiplier - An:blant m'::::::;' Thom:tl Lo
o' 102 160000 Hours}
0°c .0 25'C >94% = 350,000
25¢ 100 49°C »93% » 250,000
e n.83 s0*C* >90% > 170,000
50°C s LJ m%nMM data applies 10 530mA and
Eston
E ‘T. " ;:}:::r?cm c:v“?a% Spectcanons snd
o I P 770-486-4500 bt 10 TDS500020EN
Powermg Busieest Vibddwioe Wi 63t0n COmAghtng change without notice. 2015-10-02 $1:48:13



GLEON GALLEON LED
ORBERING INFORMATION

Sampls Number: GLEON-AE-04-LED-E1-T3-GM-700

Product Family’ | Light Engina a:““; of | Lamp Type Velage Distribution Color Mounting
GLEON=Galleon | AE=1A Crive 01=1 LEDsSalld Stata E1=120-277V | T2=Typall APaGrey (Blank]=Arm for Round or
Current 02=2 Light Emitting | 347=347V1 T2RaType Il Roadway B2=Bronza Squasra Pola
0i=3 Diodas AB=480V 2+ | T3Typa il BX=Black EArExtendad Arm?
Oded TIR=Typa Il Roadway DP=Dark Platinum PMAz=Mast Arm Adapter *
05s5 T4FTaType [V Farward Throw GM=Graphite Motallic | WiMaWail Mount
08=6 TaWsType IV Wide WHaWhits
07=7 SNQ=Type V Narrow
088 SMQ=Typs V Squara Medium
033 SWQ=Typs V Squara Wide
1C=10 SL2sType I wiSpill Controf
SL3=Type Il w/Spill Control
SLa=Typa IV wiSpill Control
§LL=90" 5pill Light Eliminator Left
SLR=50* Spilt Light Eliminator Right
RWaRactangular Wide Typa |
AFL=Automotive Frontiine
Options {Add as Sulfix) Al ias (Order Sep Iy}
2L=Two Clrcuits ¢ OA/RATUTE=NEMA Photocontrol Muhi-Tap - 105-2B85V
7030=70 CRI 3000K * OA/RAYI27=NEMA Photocontrol - 480V
£8030=80 CRI 000K " OA/RA1201=NEMA Phatocontrol - M7V
‘7050=70 CR1 5000K 0A/RA1013=Photocontrol Shorting Cap
060=70 CR| 8000K” OA/RAT014=120V Photocontrol
§30=Drive Current Factory Sed 1o 530mA ™ MA1252210kV Surge Module Replacement
700=Drive Current Factory Set to 700mA ® MA1038.XX=Single Tenon Adapter for 2-3/8° 0.D. Tenon
P=b Type Ph red {120. 208, 240 or 277V MA1037-XN=2 @ 180° Tenon Adapier for 2.3/8" 0.0. Tenon
PER?:NEMA 7-PIN Twistlock Photocnnhoi Aeceptacie MA1187-XX=3 & 120" Tenon Adspter for 2-28" 0.D. Tanon
R=NEMA Twistlock Phot: ol p MA1188-XX =4 {#90* Tenon Adapter for 2:38° O.D. Tenon
HA=50°C High Ambanm LilJ MA1189-XX =2 @90* Tenon Adapter for 2-3/8° 0.0. Tenon
MS/DIM-LO8=Motion Sensor far Dimming Oparation, Maximurm 8' Mounting Height 12 wx MA1190-XX=3%90° Tenon Adapter for 2-3/8" 0.D. Tenon
MS/DIM-L20=Mgotion Sensor for Dimming Operation, 9' - 20° Mounting Height . temew MA1191.-XX=22120° Tenon Adaptar for 2-3/8° 0.D. Tenon
MS/DIM-LAG=Motion S tor Dimming Operation, 21° - 40° Mounting Height -t MA1038-XXaSingle Tenon Adapter for 3-1/2° 0.D. Tenon
MS/DIM.LA0W=Motion S for Dimming Operation, 21' - 40' Mounting Haight {Wida Range) ™™ 4» | MA1035.XX=2@ 180" Tenon Adapter for 3.1/2" 0.D. Tenon
MS/X-L08 =Bi-Level Mation Sensor, Maximum & Mountiag Heighy s msann MA1192-XX=3@ 120" Tenon Adaptar for 3-1/2° 0.D, Tenan
MS/X-L20=Bi-Lavel Motion Sensor, &' - 20’ Mounting Height ™ 'an = wh MA1192:)00=4 @90° Tenorn Adapter for 3-172° 0.0, Tenon
MS/X-LA0=0] Level Motion Sansar, 21° - 40° Mounting Height 12 11 MA1184-XX«2#90° Tenon Adapter for 3-3/27 0.0, Tenon
MS/X-L4DW Bi-Lavel Moticn Sensor, 21° - 40°' Mounting Height (Wide Range) W mumn MAT1195-XX=3@90* Tenon Adapter for 3-1/2° 0.D. Tenon
MS-Lo8=Motion Sansor for ON/QFF Operation, Maximum 8' Mounting Haight ™14 m .y FSIR-100=Wireless Conliguration Tool for Occupancy Sensor
MS-L20=Moilon Sensor for ON’OFF Operation, §° - 20' M ing Helght ‘LW 8. ae GLEON-MT1=Field installad Mash Tep for 1.4 Light Squares
MS5-L4g=Motlon Senscr for ON/QFF Opearation, 21° - 40° Mounting Hoight '- e nn GLEON-MT2=Fiald installad Mesh Top for 5-8 Light Squares
MB.LLOWsMation Sensor for ON/OFF Operation, 21' - 40° Mounting Haight (Wida Ranga) "' = GLEON-MT3aField Installod Mesh Top for 7-8 Light Squares
DIMAF-LWsLumaWatt Wireleas Sansor, Wide Lens for 8 - 18' Mounting Height = GLEQN-MT4=Fiold Installad Mesh Top for 8-10 Light Squeres
DiMAR-LN=LumaWatt Wirsloss Senzor, Narrow Lana for 16° - 40° Mounting Helght 2 LS/HSSaField Instalied House Side Shield »#
L20+Optics Rowsted 50° Lelt
R30=0ptics Rotated 90° Right
MT=Factory installed Magh Top
THaTool-less Docr Hardware
LCFsLight Square Trim Plate Painted to Match Housing ©
H55=Factory instalied House Side Shisld™
CE=CE Marking ™
NOTES:

1. Designiights Consartium™ Qualifiad. Rafet 1o www.ibsaignlights.org Quslifisd Produrts List under Family Modais for dataits.

2. Standard 4000K CCT st rrindmaum 70 CRI.

I. Rsquitas the uss of a step down transiormer when combined with Msum. MSIX ot DIMRF

4. Only lor usa with 480V Wys sysiems. Pey NEC, not for use with g d ©f COFNRE ¥ " { ty kngwn g3 Thige Phase Thse Wite Oetis, Thres Phase High Leg
Daita snd Three Phase Corner Groundad Delts systems).

8. Mary be reguired when two of mons iwminsiret aze ctiented on 8 5¢* or 120° driting pettern. Reler ta arm mounsn requirsmaent table,

& Factory ingtatied,

T 2L i not susitable with MS, MS/X or MS/DIM st 347V or 480V, 2L In AE-02 through AE-02 requires & Zuges Bousisyg, rormally used far AE-D3 or AE-D8. Extanded a1m option may be required whan meunting two or mars
fixtutes par pole a2 50°* or 120°. Refer to arm mounting requirement table.

B Not de with irelesa perisors,

4. Extended lead timas apply. Usa dedicatad IES filea for 3000K and 6000K when pariorming layouts. These flles am published on ihe Gallgon luminaie product page on the website.

10 Extendact lead imes apply. For 5030, factor 7030 IES files x 57 (% lumen toas). For 7050, use 7060 IES files.

. 1 Amp standard, Use dedicaind IES fites ot 530mA and T00mA when parforming layouts: Thess files are published on thy Galleon luminalre product page on the website.

) Tumen maintenance dats spplies 10 530MA and T0OmMA drive curmrents.

13. Consull tactory for more [nformation.

14, Utilizes Indernsl wisp ciown trpnglotmar whan 347V or 430V is salected.

15. The FSIR-100 tondi 00 100 I§ ired to Bdjust p tary including high and low modes, senahvity, time dalay, cutolf and mare. Cangutt your lghting representative at Eston for mors Information.
18 Not wlillbli Mﬂl HA Bmkm.
m v 1 haight,
", ‘ | by 40‘ di " Ing helght
tt " dmataly 60" 4 -Mlqht.
Imataly 100" detection dl at 40 g halght,
21 wu X with rumber of Lipht Squaies cparsting in taw wlpul mod-.
22 LumaWatt wirsless sansors are Iactory only I RF-EM-1, RF-GW-1 and RF-ROUT-1 In appropriste quantities, Sew wweaaston.comiighiing for Lumsiar application informarian.

I3, Not svaliabls with house side shisld (HSS},

24. Only for usa wih S12, 513, SLA and AFL distsibutions. The Light Square tiim plate Is painted black when the HSS option |s selected.

25, CE s not ivailable with the DIMRF, MS, MS/X. MS/DIM, B A or PER? options, Available in 120-277V only.

25. This 100l anables ad) el including high snd low modes, semitivity, lime dalsy, cutol snd reore. Cansuit your lighting representative at Exion for mors intormaiion
2T Onw twqquired lor nd! Light Square.

Eston
E: 1N e
achiron Crty, cation:
o P 7704854800 dmenswna sutvect 10 TD5000208M
Fowenng Busingss Worldwee vevy Daton. comMghLng ango withoul notca 2015-10-02 11:48:13
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ﬁ A Receipt gf‘;_““:m
TRACY CITY OF TRACY o
L) Development & Engineering Services

,f/ 333 Civic Cenler Plaza

Think Tarkle the Triangle”

Office: (209) 831-6400

Paid By
BUILD-TO-CORE C-CORP

Project Number
D16-0001

Recelpt Number
64396

Pald Date
1/4/2016

DEVELOPMENT REVIEW
ENVIRONMENTAL ASSESMENT

TOTAL FEES

Tracy, CA 95376

$4,361.00
$111.00

$4,472.00

Site Address
1535 PESCADERO AV

Payment Method
CHECK

Check No
2178

POD09 207-4554-R6243
P0020 207-4554-R6244




VLY St e
TRACY CITY OF TRACY -
- {( Development & Engineering Services

/ 333 Civic Center Plaza

sk twsidc the Iedangle

Offica: (209) 831-6400

Pald By
KIER & WRIGHT CIVIL ENGINEERS

Project Number
MS16-0001

Recelpt Number
64397

Paid Data
1/4/2016

TENTATIVE PARCEL MAP

TOTAL FEES

Tracy, CA 85376

$8,133.00

$8,133.00

Site Address
1635 PESCADERO AV

Payment Method
CHECK

Check No
15830

LD032 206-4542-R6321
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PRELIMINARY SITE PLAN

(MULTIPLE TENANT CONFIGURATION)
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PRELIMINARY SITE PLAN ‘
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January 3, 2016

VIA E-MAIL
council(@ci.tracy.ca.us

Hon. Michael Maciel and City Council Members
City of Tracy

333 Civic Center Plaza

Tracy, CA 95376

Re:  January 5, 2016, City Council Meeting
Agenda Item #4 — Interim Ordinance

Dear Mr. Mayor and Council Members:

In yesterday’s mail, we belatedly received a postcard indicating that at tonight’s meeting, the
City Council would consider adoption of an Interim Ordinance imposing a moratorium on any
entitlements for warehouse and distribution uses along the 1-205 Corridor. We own and operate
a freight terminal on a large parcel located at 1535 E. Pescadero Avenue—uwithin the affected
area—and we strongly object to the passage of the Interim Ordinance.

Pursuant to the City’s Industrial Areas Specific Plan, our property has been designated for Light
Industrial use since it was annexed into the City in 1989. In that time, we have spent in excess of
$20 million for the construction of our terminal, provided jobs for local residents, and have
always tried to be a good corporate citizen of the City.

We understand that you are aware we have contracted to sell a portion of our property (the
“Excess Property™) to Industrial Property Trust. It appears the Interim Ordinance is specifically
intended to prohibit or hinder IPT’s proposed development of the Excess Property. Under
California law, the Interim Ordinance is to be used only where there is “a current and immediate
threat to the public health, safety, or welfare.” There is no such threat here for the development
of a warehouse/distribution facility in an area that has been zoned and used for similar industrial
purposes for the better part of the last three decades. This hardly poses the kind of “immediate
threat” contemplated by California law. It appears the sole reason for the Interim Ordinance is to
defeat the sale of our Excess Property. See, the Arnell line of cases.

You have previously received a letter from Cox Castle Nicholson, dated September 15, 2015,
outlining issues involved in the proposed Interim Ordinance. Those same legal issues pertain
here and we incorporate them in this letter. For your convenience, we attach a copy of that letter.
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The one-day post card notice we received (especially coming right after the holidays and
possibly in violation of California notice and hearing requirements) has not given us sufficient
time to fully evaluate the impact on our property, prepare a complete response, and make
arrangements to travel to California. For the reasons stated above, we ask you to reject the
proposed Interim Ordinance. If you are not willing to reject the Interim Ordinance outright, in
fairness, we ask that you at least table this matter until your next meeting to allow us a
reasonable time to prepare a more complete response.

Sincerely,

Christ%her 1 % W\

Counsel
Chris.Masoner@yrcw.com

o Dan Sedergren, City Attorney, via email
Nora Pimentel, City Clerk, via email
Stephen Cassidy, Pepple Cantu Schmidt PLLC, via email
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C OX C ASTLE Cox, Castle & Nicholson LLP

555 Callfornia Strecr, 10cth Floor
’ San Francisco, Californfa 94104-1513
NICHOLSO N D 4150626100 F: 415.262.5199

R. Clark Morrison
£15.262,5113
cmorrso n@coxcasde.com

File No. 095959

September 15,2015
VIA EMAIL

Honorable Mayor Michael Maciel

Mayor Pro Tem Robert Rickman, and City Councllmembers
City of Tracy

333 Civic Center Plaza

Tracy, CA 95376

Re: September 15, 2015 City Councll Mesting: Agenda Item No. 3, Interim Ordinance
Dear Honorable Mayor Maciel, Mayor Pro Tem Rickman, and City Councilmembers:

Cox, Castle & Nicholson LLP represents DCT Industrial Operating LLC
(“DCT"). DCT is the developer of that cerfain xeal property (the “DCT Property™) located within
the City of Tracy (“City") along the “I-205 Corridor” and within the area to be covered by the
City’s proposed development moratorium (the “Interim Ordinance™). As youknow, DCT hasa
development application before the City, which application the City deemed complete on August
25, 2015. It is clear from the text of the Interim Ordinance that DCT’s project is the intended
target of the City Council’s action tonight. In fact, we are aware of no other development
proposal that would be affected by this moratorium.

As outlined further below, any action by the City Council to approve the
moratorium would be illegal. DCT urges the City Council fo reject the Interim Ordinance and
direct the continued processing of DCT’s project through the City’s existing development plan
review process, '

1. Background.

As recognized by the Interim Ordinance, there is one “pending land use
application for a distribution use in the 1-205 Corridor.”” That application is DCT’s application,
which requests approval of a Preliminary and Final Development Plan to construct a 795,732
square foot, 37-foot high industrial distribution building. As described further below, this
application represents a revised version of DCT’s project following the City Council’s-denial of
a specific plan amendment to increase the permitted height on DCT’s property.

DCT worked productively with the City for over two years on this proposal, going
to great lengths — while incurring substantial costs, including approximately $80,000.00 paid, at

www.coxeastle.com ‘ Los Angeles | Orange County | San Fraacisco
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the request of the City, to the City’s consultants — to address any and all reasonable outstanding
concerns. As acknowledged in the June 2, 2015 staff report on DCT’s original proposal, DCT’s
project “does not create any negative visual impacts within the city, particularly along 1205,
[and] minimizes its industrial appearance.” This staff report further concluded that DCT"s
project “is consistent with the Environmental Impact Report (FIR) that was prepared for the
General Plan [and that] no further environmental assessment is required.” Inrecommending
approval of DCT’s original application, the Planning Commission also foumd that the project “is
compatible with the land use, design, and operational characteristics of the neighboring
properties.” {Sec Planning Commission Resolution No. 2015-006.)

_ Following the City Council’s denial of a specific plan amendment to increase the
permitted height on DCT’s property, DCT further refined its proposal by reducing the height of
the building to be consistent with the requirements of the 1-205 Corridor Specific Plan. Thus, the
current application is an improvement over the previous application, and City staff and the
Planning Commission both supported and recommended approval of that application. As a result
of the modification — and as staff acknowledged when it deemed DCT’s application to be
complete - DCT’s proposal 15 fully consistent with all requirements of the General Plan, the I-
205 Corridor Specific Plan, and all applicable ordinances. The only discretionary approval now
required from the City is development plan Teview. .

When DCT resubmitted its application, the City requested DCT to agree to a
delay in the schedule for project consideration. Tt was nof disclosed to DCT that the purpose of
the requested delay was to give the Council an opportunity to adopt a moratorium before DCT’s
application could be heard, In fact, DCT met with the City staff to discuss its plan on September
8, the day prior to publishing the agenda, and no mention was made of it.

2. The Use of Extraordinary Legislative Fiat Is Unnecessary and Tllegal.

~ Government Code Section 65858 allows local agencies to adopt an interim
ordinance “as an urgency measure” in order to “protect the public safety, health, and welfare.”
Such measures take effect immediately upon adoption and without the usual procedural
safeguards accompanying the edoption of an ordinance (e.g,, two readings, 30-day effective
date). The Legislature recognized the extraordinary nature of this tool by limiting its initial
duration to 45 days. As described further below, the Legislature further provided that this tool
may be used only when the City Council can properly make a finding of an urgent threat to
public health, safety and general welfare.

. The Interim Ordinance is plainly targeted at DCT’s proposal, In particular, it
states that the threat addressed by the moratorium “is a pending land use application for a
distribution use in the 1-205 Corridor that may conflict with, and undermine, any new land uses,
development standards, and design standards that the City may implement as a result of the
current study of the 1-205 Corridor which is being underteken,” This is an urgent threat to the
public’s health, safety and welfare?
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What makes this more astonishing is that the City’s staff hes already concluded
that DCT’s proposal is benign, consistent with all applicable codes, and fully addressed by the
City’s General Plan EIR. Nonetheless, the staff report for tonight recommends a moratorium S0
that the City may conduct a study “intended to better further the visua] and economic goals and
objectives of the City’s General Plan,” the same General Plan with which staff has already
determined the DCT’s application to be consistent, (See June 2, 2015 staff report, Agenda Item
4, p. 4.) Ttis rather lete in the game to do this. The City has an established process fo evaluate a
project’s adherence to architectural and aesthetic standards and suidelines — the development
plan review process — and it is troubling that the City is seeking to remove gll certainty in how
applications for new development will be treated in the City moving forward.

The City Council must not resort to &n extreme legislative action to strip DCT of
its due process rights to a fair hearing and the consideration of evidence in accordance with the
City’s Municipal Code. As described above, the City has an established, adequate and perfectly
Jegal vehicle to review any aesthetic or other related questions. A legislative moratorium is
completely unnecessary and inappropriate in this case.

3. A Moratorium May Not Be Used to Frustrate a Developer’s Plans.

The Clourts have established that a moratorium under Government Code Section
65858 cannot be enacted for the purpose of frustrating a developer’s plans. (Sunset View
Cemetery Assn. v. Krainiz (1961) 196 Cal. App2d 113, 123 [interim ordinance restricting
cemetery uses and activities had the “single, realistic purpose™ of frustrating Sunset View’s

application and was invalid]; see also A¥lantic Richfield Co. v. Board of Supervisors (1974) 40
Cal. App.3d 1059.)

In Sunset View, the county accepted the cemetery’s application for 2 permit and
the very next day adopted an urgency ordinance placing limitations on such uses. On the basis of
the ordinance, the county then refused to process the cemetery’s application. (Sunset View,
supra, atp. 117.) In finding the urgency ordinance invalid, the court determined that “the
enactment of the ordinance sterimed from the county’s attempt to frustrate respondent’s plans.
The generality of the language of the ordinance does not conceal its single, realistic purpose: the
prohibition of respondent’s mortuary.” (Jd. at 124-125; see also Ross v. City of Yorba Linda
(1991) 1 Cal. App. 4th 954, 970 (“Here, we cannot imagine a more obvious ettempt to ‘frustrate
a particular developer's plans.’ [ Citations,] The city’s own records reflect the plan amendment
was precipitated by the very rezoning request now before this eourt. The plan amendment
isolates the Rosses (and the twe of their neighbors to whom the plan amendment might make a

difference) as the special objects of legislative action. This itselfis constitutionally
impermissible”].)

As in Sunset View and Ross, the “single, realistic purpose” of the Interim
Ordinance — as evidenced by the findings contaiped in the Ordinance itself (Recitals K and P) —
is to frustrate DCT’s application. DCT’s application has already been determined by staff to be
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complete. Given the very language of the Interim Ordinance, and the City’s request that DCT
agree to a delayed hearing schedule on its project without disclosing the reason for that request,
it is quite clear that the purpose of this ordinance and moratorium is to deny DCT the due process
rights it hag already earned - as acknowledged by the City. Thisisnota legal course of action.

4, The Interim Ordinance Constitutes Illegal Spot Zoning,

A claim under the equal protection clause of the U.S. Constitution arises with a showing
that an agency has “adopted a classification that affects two or more similarly situated groups in
an uneqnal manner.” (Walgreen Co. v. City & County of S.F. (2010) 185 Cal. App.4th 424, 434))
In California development, the term “spot zoning” is often used to describe a zoning action that
violates the principle of equal protection because of its discriminatory nature. (Viso v. State of
Cal. (1979) 92 Cal.App.3d 15, 22; Reynolds v. Barrett (1938) 12 Cal.2d 244, 251 [“by a zoning
ordinance a city cannot unfairly discriminate against a particular parcel of land.”]; Charles L.
Harney, Inc. v. Board of Permit Appeals (1961) 195 Cal.App.2d 442, 448-449 [applying rule to
moratorium]; Ross, 1 Cal.App.4th 954 at 962 [“the dark implication in the city’s argument is
that there are numerous ‘islands’ in the city’s zoning scheme, and that the ‘line must be drawn’ at
this one, lest others fall prey to ‘urbanization.’ Be that as it may, arbitrary line-drawing is
antithetical to the individual right to equal protection of the law.”].)

By way of example, the property owners in Ross asserted an equal protection violation
when a city denied their application for permits to develop their land at densities similar to those
on surrounding parcels. The court held that the denial of rezoning was arbitrary and
discriminatory, and thus unconstitutional. (Ross, 1 Cal. App. 4th at 963.) The court rejected the
city’s argument that the zoning was supported by a rational basis — the prevention of encroaching
urbanization — explaining that this coutd not be a rational basis when urbanization had already
oceurred in the swrrounding parcels. (/. at 962.) The facts in this case are on all fours with
Ross.

The DCT project site is designated by the 1-205 Corridor Specific Plan for “Light
Industrial” uses. The parcel to the west is also designated Light Industrial, and other properties
nearby are designated General Commercial. And the City has previously approved a
considerable number of industrial and warehouse uses along the 1-205 Corridor. For example, 2
waste management facility is located approximately one mile to the west, and parcels to the
south and east of the DCT project site are developed with industrial and warehouse uses. Thus,
the City’s claim that the Interim Ordinance is needed to ensure that warehouses and distribution
facilities do not threaten the public health, safety, or welfare — due to aesthetic concerns — cannot
provide a rational basis for the City’s discrimination against the DCT proposal. As in Ross, the
City’s “arbitrary line-drawing is antithetical to the individual right to equal protection of the
law." (See Ross, supra, 1 Cal. AppAthatp, 962.) Adoption of the Interim Ordinance would
constitute arbitrary and discriminatory spot zoning in violation of DCT’s rights to equal
protection.
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5. The City Cannot Make the Findings Required by Section 65858.

To adopt an interim ordinance, Government Code Section 65858, subdivision (c)
requires that the City Council find that “there is a current and immediate threat {0 the public
bealth, safety, or welfare, and that the approval of additional subdivisions, use permits,
yariances, building permits,.or other applicable entitlement for use. .. would result in that
threat to the public health, safety, or welfare.” (Emphasis Supplied,) Although courts grant
deference to an agency's wrgency findings, the referenced facts must “reasonably be held to
constitute an urgency.” (216 Sutter Bay Assoc. v. County of Sutter {1997) 58 Cal.App.4th 860,
868, citing Crown Motors v, City of Redding (1991) 232 Cal.App.3d 173,179.)

In 216 Sutter, supra, anewly-elected board of supervisors edopted an interim

- ordinance to prevent eighteen development agreements from going into effect. These
development agreements had been approved at the end of the previous board’s term and would
‘have facilitated substential new development in the rural county. (216 Sutter, supra, et pp. 864
865.) In upholding the County’s adoption of the interim ordinance, the Court determined that the
County’s findings were sufficient as a matter of law. In its ruling, the Court specified that the
county had identified an actual, reasonable urgent need for the ordinance: the development
agrecments were due to vest the next day, and the board wished to maintain the relevance of a
pending public referendum that was directly contrary to the development allowed by the
apreements, (/d at 868.)

Unlike the situation in Sutter County, there is not in this case a “current and
immediate threat” to anything or anyone. The Interim Ordinance says only that the City
“received an application” on July 17, 2015, that it “anticipates receiving other similar land use
applications . . . in the near future,” and that the City “believes that the General Plan’s goals and
standards related to preserving the visual and economic importance of the I-205 Corridor may be
better furthered by incorporating updated development standards and [] design stendards.”
(Recitals K through M.) On the basis of this “belief,” and without any supporting evidence, the
Interim Ordinance declares that “[t]he approval of the [DCT’s project] would be 2 threat to
public health, safety, or welfare.” (Recital Q.)

Tt is difficnlt to understand how the City Council could possibly make a finding of
current and immediate threat with respect to DCT’s project given (i) the conclusions of the
City’s staff regarding the acceptability of DCT’s revised project; (if) that DCT’s revised project
has never been presented to the City Council; (ifi) the surrounding land use patterns; gnd (iv) that
there is no current schedule for consideration of DCT’s final development plan. Moreaver, the
notion that “there may be more applications in the future” is pure speculation and certainly does
not genetate the urgency required by Section 65858. Even if an application were filed,

processing of that application would go well beyond the 45-day moratorium and so only DCT’s
application would be affected.
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There is no current and immediate threat and the City can simply utilize its
existing development review process to consider DCT’s application. '

6. The Moratorium Would Violate DCT’s Statutory and Constitutional
Civil Rights. ‘

To present a valid procedural due process claim under federal law, DCT must
show that the City's action deprived DCT of a protected property interest. (Harris v. County of
Riverside (Oth Cir, 1990) 904 F.2d 497, 501; 42 US.C. § 1983.) Although procedural due
process claims cannot generally be asserted to challenge a legislative act, in Harris, the court
determined that the plaintiff could assert a procedural due process claim to challenge a general
plan amendment because that broad, legislative action “specifically targeted” the plaintiff’s
property and so was subject to the constraints of procedural due process. (Id at 503.)

Similarly, here, the Interim Ordinance is a legislative action to which the
requirements of procedural due process would not normally apply. However, the Interim
Ordinance specifically tergets the DCT application and DCT’s property because only DCT’s
epplication would be affected by the Interim Ordinance. Further, as stated below, DCT hes a
vested property right to develop under the DCT application. To adopt the Interim Ordinance
would prevent approval of DCT’s application and could, for up to two years, prevent any
development of DCT’s property, thereby depriving DCT of its protected property interest and
potentially resulting in a compensable temporary taking. This would all occur without notice
and hearing to DCT, in contravention of its constitutional rights to due process and the
protections of Section 1983 of the Federal Civil Rights Act.

T The City Cannot Retroactively Divest DCT of Its Vested Rights

“[Z]oning ordinances may not operate retroactively to divest a permittee of vested
rights previously acquired . . .[i]t is well settled that the new ordinance may operate retroactively
to require a denial of the application, or the nullification of & permit already issued, provided the
applicant has not already engaged in substantial building or incurred expenses in connection
therswith.” (lgnav. City of Baldwin Park (1970) 9 Cal.App.3d 909, 913-914; City of Claremont
v, Kruse (2009) 177 Cal. App.4th 1153, 1179 [interim ordinance did not divest defendant in
enforcement action of vested right because permit was denied and no substantial expense had
been incurred].) Here, DCT has incurred a substential expense in excess of $800,000 to finalize
and process its application. This expense was incurred in good faith reliance on the City’s
actions during discussions relating to finalization and processing of the DCT application. The
DCT application is also still pending and has not been denied. Therefore, unlike in Kruse, where
the permit had already been denied and no substential expense had been incurred, the Interim
Ordinance here cannot operate retroactively to divest DCT of its vested right to pursue the
project.
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For the reasons stated above, DCT urges the City Council to deny approval of the
Interim Ordinance.

Sincerely,

MMW,

R. Clark Mortison

cc.  City Clerk (via email)
Dan Sodergren, City Attorney (via emml)
Jeff Phelan, DCT (via email)
David Haugen, DCT (via email)
John Spiegleman, DCT (via email)

RCM/SRM
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February 2, 2016

VIA E-MAIL
council(@ci.tracy.ca.us

Hon. Michael Maciel and City Council Members
City of Tracy

333 Civic Center Plaza

Tracy, CA 95376

Re:  February 2, 2016, City Council Meeting
Agenda Item #1F — 10-Day Report with respect to 1-205 Interim Ordinance

Dear Mr. Mayor and Council Members:

The Agenda for tonight’s City Council meeting includes an item on the consent agenda for the
acceptance of a “report” describing the measures the City is taking to address design and land
use concerns along the 1-205 Corridor. When the City Council adopted the Interim Ordinance at
its January 5, 2016, meeting, we submitted a letter objecting to the Ordinance due to the impact it
would have on our property at 1535 E. Pescadero Avenue. We reiterate those objections tonight
and refer you back to our January 5™ letter. We also have concerns about the “report” on
tonight’s consent agenda.

First, we object to the Council’s inclusion of the report on the consent agenda, rather than taking
it up as an independent item on the regular agenda. California Government Code Section 65858
requires the Council to “issue a written report describing the measures taken to alleviate the
condition which led to the adoption of the ordinance.” We contend the Council’s adoption of the
staff report by consent and without discussion would fail to meet the Council’s statutory
obligations—especially given the substantial objections raised by landowners in the area
impacted by the Interim Ordinance.

Our second concern is with the substance of the report itself. It appears the only report to be
issued is the list of “City steps being taken to address the I-205 Corridor” as set forth on page 2
of the agenda item. However, a review of the “steps” indicates the City has really done very little
to address the concerns the Interim Ordinance was intended to address—and has done nothing at
all since the Interim Ordinance was adopted.

The five steps listed in the report are as follows: (1)} review the existing General Plan
designations along the corridor; (2) review the existing zoning designations along the corridor;



(3) review the proposed new Design Guidelines; {4) review the Economic Forecast of demand
for retail land use; and (5) research and review various land use regulations for possible
applicability to the I-205 Corridor. All of these steps took place well before the Interim
Ordinance was adopted on January 5™. The text of the Interim Ordinance itself indicates the City
Council had already reviewed the General Plan, the existing zoning designations, the proposed
Design Guidelines, the Economic Forecast, and possible zoning alternatives. None of the steps
indicated in the report are new,

This issue has obviously been under discussion for many months with little apparent progress.
The Interim Ordinance was adopted on January 5" for the specific purpose of delaying the
development of a portion of our property so the City Council can change the rules of the game to
make that development more difficult, if not impossible. In two weeks, we expect you will
consider extending the Interim Ordinance further—until early 2017. In the meantime, our
property and its potential development have been held in limbo and that uncertainty would
continue if the extension is approved,

For these reasons, we ask that you reject the proposed “report” and allow the Interim Ordinance
to expire. Thank you for your consideration.

Sincerely,

Christopher J. M
Counsel
Chris.Masoner@yrcw.com

cc: Dan Sodergren, City Attorney, via email
Nora Pimentel, City Clerk, via email
Stephen Cassidy, Pepple Cantu Schmidt PLLC, via email



